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At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 30th day of January, in

the year of our Lord one thousand nine hundred

and twenty-eight. Present: The Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 30, 1928—
ORDER GRANTING MOTION TO DIS-
MISS, ETC.

Defendant's motions to dismiss heretofore ar-

gued and submitted being now fully considered, IT
IS ORDERED that said motion be and the same is

hereby granted as to misjoinder of actions and



2 William S. Murray et al.

overruled as to every other ground, with leave to

amend within ten days. [1*]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 1878.

WILLIAM S. MURRAY et al.,

Plaintiffs,

vs.

MONIDAH TRUST et al.,

Defendants.

ORDER PERMITTING AMENDMENT TO
COMPLAINT AND DIRECTING DEPEND-
ANTS TO ANSWER COMPLAINT AS SO
AMENDED.

The amended motions of the defendants Walter

H. Linforth, W. S. K. Brown, Monidah Trust, a

corporation, Mary H. Murray and Stuart Haldorn,

to dismiss the bill of complaint in the above-entitled

action having been fully argued orally in open

court by counsel for the respective parties and

briefs having been filed and the same being duly

considered by the Court, and all the grounds of the

several motions to dismiss, including that of laches,

misjoinder of parties and want of equity having

been overruled, and the ground of misjoinder of

actions granted and sustained, with leave granted

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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to plaintiffs to amend their bill of complaint, there-

upon, on application of counsel for plaintiffs,

—

IT IS ORDERED that the complaint be and it is

hereby amended by striking out paragraphs XI,

XII, XIII, XIV, XV and XVI, without prejudice

to plaintiffs' right to file another complaint cover-

ing the matters and claims in said paragraphs set

forth.

AND IT IS FURTHER ORDERED that the

said defendants [2] Monidah Trust, a corpora-

tion, Mary H. Murray, W. S. K. Brown, Walter H.

Linforth and Stuart Haldorn, answer said com-

plaint as so amended within twenty days after ser-

vice of a copy of this order.

Dat^d: February 7th, 1928.

FRANK H. RUDKIN,
District Judge.

[Endorsed] : Filed Feb. 7, 1928. [3]

[Title of Court and Cause.]

STIPULATION RE AMENDED BILL OF COM-
PLAINT.

IT IS HEREBY STIPULATED that the plain-

tiffs in the above-entitled action may serve and

file their amended bill of complaint in said action,

and that the defendants who have heretofore ap-

peared may plead or otherwise move with reference

to said amended bill of complaint within twenty

days from date hereof.

Plaintiffs hereby expressly reserve the right, if
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any they have, to institute another proceeding cov-

ering the matters and claims set forth in Para-

graphs XI, XII, XIII, XIV, XV and XVI as in-

cluded in the original bill of complaint on file in

the above-entitled action, which paragraphs have

been deleted from said amended bill of complaint.

This stipulation, however, shall not be construed as

any recognition or consent on the part of any of

the defendants herein to the right of said plaintiffs

or any of them to institute such action or proceed-

ing.

Dated March 24, 1928.

WILLIAM S. LUCKING,
GAVIN McNAB,
NAT SCHMULOWITZ,

Attorneys for Plaintiffs.

SULLIVAN & SULLIVAN & THEO J.

ROCHE,
Attorneys for Defendants. [4]

APPROVAL OF STIPULATION.

IT IS HEREBY ORDERED that the foregoing

stipulation be, and the same is, hereby ratified,

approved and confirmed.

Dated March , 1928.

District Judge.

[Endorsed] : Filed Mar. 24, 1928. [5]
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At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Tuesday, the 15th day of May, in the

year of our Lord one thousand nine hundred

and twenty-eight. Present: The Honorable

FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—MAY 15, 1928—OR-
DER GRANTING MOTION TO DISMISS
AMENDED BILL OF COMPLAINT.

ORDERED that the motion to dismiss the

amended bill of complaint, heretofore argued and

submitted herein, being now fully considered, be

granted and the bill dismissed accordingly. [6]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Wednesday, the 16th day of May, in

the year of our Lord one thousand nine hun-

dred and twenty-eight. Present: The Honor-

able FRANK H. KERRIGAN, District Judge.
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[Title of Cause.]

MINUTES OF COURT—MAY 16, 1928—ORDER
ALLOWING PLAINTIFF TWENTY DAYS
TO AMEND BILL OF COMPLAINT.

On motion of attorneys for the plaintiff herein,

IT IS ORDERED that plaintiff have twenty days

within which to amend to the bill of complaint

herein, if so desired. [7]

UNITED STATES OF AMERICA.

In the District Court of the United States for the

Northern District of California, Southern

Division.

IN EQUITY—No. 1878.

WILLIAM S. MURRAY, ANNA JANE MUR-
RAY, ELWOOD A. MURRAY, MARGA-
RET WANNEMACHER, EARL MIN-
NICK, Administrator, etc.,

Plaintiffs,

vs.

MONIDAH TRUST, a Corporation, MARY H.

MURRAY, JAMES E. MURRAY, W. S. K.

BROWN, WALTER H. LINFORTH and

STUART HALDORN,
Defendants.
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SECOND AMENDED BILL OF COMPLAINT.

Come the plaintiffs above named, and for cause

of action against the defendants above named de-

clare to the Honorable, the Judges of said court

:

I.

(a) That plaintiffs are citizens and residents of

the State of Michigan, and of the State of New
York, and are of full age. That they are heirs at

law of James A. Murray, now deceased, being sons

and daughters of Daniel Murray, a deceased brother

of said James A. Murray. That plaintiff, Earl

Minnick, is the duly appointed, qualified and acting

administrator of the estate of Essie Minnick, a

deceased daughter of said Daniel Murray.

(b) That defendants herein, Mary H. Murray

and Stuart Haldorn, are citizens of the State of

California, and residents of this district, and are

of full age. That said [8] Mary H. Murray is

the widow of said deceased, James A. Murray, and

the mother of defendant, Stuart Haldorn.

(c) That defendants, W. S. K. Brown and

Walter H. Linforth, are citizens of the State of

California, and residents of this district, and are

of full age. They are the President and Secretary,

respectively, of said Monidah Trust, and together

with said Mary H. Murray, Stuart Haldorn, and

James E. Murray have, since the death of James A.

Murray, and ever since and do now control the said

Monidah Trust.

(d) The said Monidah Trust is a Delaware cor-
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poration with its principal place of business and

office located in San Francisco, in the State of Cali-

fornia.

(e) That defendant, James E. Murray, is the

nephew of said James A. Murray, deceased, and is

a citizen and resident of the State of Montana, and

of full age. He with defendant, Stuart Haldorn,

assignee of Mary H. Murray, holds a majority of

the shares of the capital stock of said Monidah

Trust, and with defendants Brown and Linforth,

as officers, control said company.

(f ) That a request to said defendants or any of

them to institute and prosecute this suit would be

useless.

(g) That the plaintiffs hereinbefore named were

and each of them was a shareholder of the defend-

ant Monidah Trust, a corporation, at the time of

the transactions hereinafter more particularly set

forth. That the above-entitled action is not a col-

lusive one to confer on the above-entitled court

jurisdiction of the above-entitled cause.

II.

That said James A. Murray died in the County

of Monterey, State of California, on or about the

11th day of May, [9] 1921, leaving estate therein

and elsewhere in the State of California, and was

at the time of his death a resident of the County of

Monterey, State of California.

That thereafter, on or about the 21st day of May,

1921, an instrument in writing was filed with the

Superior Court of the State of California, in and

for the County of Monterey, purporting to be the
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last will and testament of the said James A. Murray,

deceased.

That on said 21st day of May, 1921, a petition was

filed in said court by the defendant W. S. K. Brown,

the person referred to in the last will of said de-

ceased as the executor thereof, praying that the said

instrument be admitted to probate as the last will

and testament of the said James A. Murray, de-

ceased, and that letters testamentary thereon be

issued to him.

That thereafter notice of contest to the proposed

probate of said instrument was filed by plaintiffs

and other heirs of said James A. Murray. That

thereafter by agreement of all parties in writing

and dated October 10, 1921, such proceedings were

had in said court, that on or about the 10th day of

October, 1921, the said petition came on to be heard

and the said purported will was on said date by

said Court declared to be and was admitted to pro-

bate as the last will and testament of the said

James A. Murray, deceased, and letters testamen-

tary thereon w^ere ordered issued to the said de-

fendant W. S. K. Brown, upon his qualifjdng in

the manner required by law and the order of the

Court.

Copy of said agreement and supplemental agree-

ment of October 10, 1921, are attached hereto as

Exhibit '*A," and by such reference made a part

hereof.

That thereafter the said W. S. K. Brown did

qualify as executor under the last will and testa-

ment of the said James [10] A. Murray, de-
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ceased, and letters testamentary thereon were duly

issued to him, and the same were never revoked or

canceled, and said estate was duly probated.

That thereafter said Court duly ordered a distri-

bution of legacies in the said estate in accordance

with said Exhibit '^A," consisting of the shares

specifically mentioned therein and to the persons

entitled thereto by said Exhibit '^A." A copy of

the petition and decree of distribution is attached

hereto as Exhibit '^B" and by such reference made

a part hereof.

III.

That plaintiffs would have been entitled to share

in the estate of said deceased, amounting to upwards

of Two Million ($2,000,000.00) Dollars, to the ex-

tent of a one-tenth part thereof, had it been finally

determined by said Superior Court that said de-

ceased died intestate. And in that connection plain-

tiffs show that a copy of said will is contained in

Exhibit ^^B,'' and plaintiffs are advised that had

the same not been admitted to probate under agree-

ment of the parties. Exhibit ^^A," in the making of

which plaintiffs were represented by defendants

James E. Murray and Walter H. Linforth, the

plaintiffs' contest of said will would have in all

probability been successful.

IV.

That by reference to the files in said Superior

Court and in the cause of In re Estate of James A.

Murray, deceased, file Nos. 3274 and 3275, it appears

by the will of deceased that he left certain certifi-

cates of stock of the Monidah Trust, a Delaware
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corporation, defendant herein, to certain legatees.

In addition to these certificates was one [11] for

four thousand (4,000) shares known as No. 6, dated

March 14, 1905, and which it was claimed by de-

fendant James E. Murray had been endorsed and

delivered to him bv said deceased in his lifetime.

V.

That a dispute arose between said James E. Mur-

ray and the widow of said deceased, Mary H. Mur-

ray, who is named as residuary legatee in said last

will, and defendant Stuart Haldorn, the stepson of

said deceased (who claimed that said certificate No.

6 had been found, together with a large number of

other certificates representing in all some 7,488

shares of said Monidah Trust, in an envelope with

his name upon it), as to the rightful ownership of

said 4,000 shares represented by said certificate No.

6. The said Superior Court, having jurisdiction of

said certificates and the said estate of deceased in

general, did at the instance of said claimants and

with their knowledge, consent and approval, to-

gether with that of the executor named in said will,

defendant W. S. K. Brown (who was about to be

appointed special administrator and who held pos-

session of said certificates), order all of said stock

certificates of said Monidah Timst, which included

certificates numbered 6, 7, 8, 14, 15, 16, 17, 18, 19, 20,

21, 22, 23, 24, 12, 11, 9, 10 and 13, to be deposited

with the Crocker National Bank of San Francisco

to be held by its subject at all times to the order

of said Superior Court, and of said court only.

Accordingly said certificates were so deposited in
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said bank and its receipt therefor filed in said Su-

perior Court.

That thereby and by virtue of said order and of

said proceedings and the consent, approval and

acquiescence of all of said claimants, said Superior

Court did acquire full, [12] complete and exclu-

sive jurisdiction and control over said stock cer-

tificates, and in particular said certificate No. 6 and

the shares of stock of said Monidah Trust, repre-

sented thereby, with full and exclusive power and

jurisdiction to adjudge and determine the respec-

tive rights, if any, of the said claimants thereto.

VI.

That plaintiffs are now informed and believe and

therefor allege that said James E. Murray, without

in any way asking or obtaining the permission of

said Court, or obtaining any modification of said

order of May 23d, 1921, of which he had full knowl-

edge, caused to be commenced on July 29, 1921, in

the Superior Court of California, in and for the

City and County of San Francisco, a certain pro-

ceeding against said W. S. K. Brown, as special

administrator, said Mary H. Murray and said Mo-

nidah Trust and Stuart Haldorn and the Crocker

National Bank, as depository of said certificate No.

6, to obtain possession thereof, said cause being

known as file No. 118,226.

That thereafter and on October 13, 1921, said

complaint was amended by adding as a party de-

fendant said W. S. K. Brown as executor of the

will of said James A. Murray, he having been ap-

pointed as such three days before.
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That said defendants on said October 13, 1921,

thereupon filed answers to said complaint as

amended, and said W. S. K. Brown made claim

that the estate of James A. Murray was the owner

of said 4,000 shares and said certificate No. 6.

Thereupon and on the following day, namely, Oc-

tober 14, 1921, a formal judgment was entered

therein, but only by agreement of all parties to said

suit and as a mere matter of form, purporting to

give the said James E. Murray title and possession

of [13] said certificate No. 6 and of the 4,000

shares of Monidah Trust represented thereby, of a

value of upwards of Five Hundred Thousand Dol-

lars as plaintiffs are informed, and holding that no

one of the defendants had any right therein or to

any of said shares.

That said judgment was obtained by said James

E. Murray and consented to by the defendants in

said last-mentioned cause without the Court hearing

the same being advised of or knowing that said Su-

perior Court of Monterey County had first acquired

complete jurisdiction over said certificate and the

shares represented thereby, and without said Su-

perior Court of Monterey County being at any

time fully advised of this attempt to override its

said order of May 23d, 1921, depositing said cer-

tificate No. 6* in said Crocker National Bank ^^ sub-

ject to the order of this Court."

VII.

And plaintiffs further charge, upon information

and belief, that prior to the entry of said judgment

in said cause No. 118,226 the defendants, James
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E. Murray, Mary H. Murray and Stuart Haldoni

entered into a secret and collusive agreement and

understanding whereby they agreed that said judg-

ment should be entered nominally awarding said

certificate No. 6 and said 4,000 shares to James E.

Murray, but that in fact 2,000 shares thereof was

to belong to said Mary H. Murray, and be there-

after transferred to her.

And plaintiffs show that this scheme has been

actually carried out, and the said 4,000 shares di-

vided equally between the said Mary H. Murray

and James E. Murray. That 2,000 shares were

thereafter issued on the books of said Monidah

Trust to each of said James E. Murray and to said

Stuart Haldorn assignee of Mary H. Murray; and

that in 1926 said [14] Company paid to each of

said defendants dividends thereon amounting to

$72.00 per share, being $154,000.00 to each of them,

except that defendant, Linforth, received dividends

on 400 shares of James E. Murray's 2,000 shares.

VIII.

That in the year 1926 said Mary H. Murray as-

signed her 2,000 shares out of said 4,000 shares to

her son Stuart Haldorn, and said James E. Mur-

ray assigned 400 shares out of his 2,000 shares to

defendant Walter Linforth. That both said as-

signees took said shares and the dividends thereon

with full knowledge of and subject to all the rights

of plaintiffs as herein set forth.

And plaintiffs show that such manipulations and

acts of said parties defendant, as aforesaid, in di-

viding up said 4,000 shares between them and mak-
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ing payment of large dividends thereon—all of

which was unknown to and concealed from plain-

tiffs at and after the time they signed said agree-

ments of October 10th, 1921—constitute a fraud on

the rights of plaintiff under said agreements and

as owners and holders of shares in said Monidah

Trust, as hereinafter more particularly set forth.

Said facts have only been learned and discovered

by plaintiffs about March 1st, 1927, in the follow-

ing manner:

Although the will of deceased was admitted to

probate on October 10, 1921, the defendants, who

controlled the proceedings in said estate and the

affairs of Monidah Trust, did not enter the decree

of distribution of plaintiffs' shares (legacies under

said Will) until April 29, 1926, and did not actu-

ally cause certificates of plaintiffs' shares to be sent

them until about January 1st, 1927. [15]

The plaintiffs, who resided in Michigan and New
York States during these years, and do now, were

and are not familiar with the different proceedings

in said estate or the affairs of said Monidah Trust.

They relied upon and reposed entire confidence in

the defendants James E. Murray, Walter Linforth

and W. S. K. Brown, all of whom were and are

practicing attorneys of large experience and very fa-

miliar with all said proceedings and affairs, to

carry out the provisions of said Exhibit ^^A" and

fully protect plaintiffs' rights and interests there-

under.

In January, 1927, some of the plaintiffs, having

received their certificates and desiring to learn the
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ultimate, exact value of their shares (they had al-

ready received dividends of $72.00 per share) em-

ployed counsel, William Lucking of Detroit, to look

over the company's records and books in San Fran-

cisco and advise them. Upon such investigation

being made by counsel in February, 1927, the facts

disclosed in this complaint were first discovered.

IX.

That in the making of their contest to the pro-

bate of said will and the settling of same by said

agreements of October 10th, 1921, the plaintiffs

were represented by defendant, James E. Murray,

who is an attorney at law living in Butte, Montana,

and the cousin of plaintiffs, and by defendant Wal-

ter Linforth.

X.

And plaintiffs show that by virtue of said agree-

ments. Exhibit '^A'' and the decree of distribution,

Exhibit ^^B," it was the duty of defendants to pro-

ceed to a liquidation of all assets of Monidah Trust

among the stockholders of said Company named in

said Exhibits ''A'' and ^^B" and in the proportions

therein specified. [16] That the plaintiffs were

and are entitled to nine hundred (900) shares or

parts out of a total of Six Thousand (6,000) shares

of all said assets, and to a distribution of all assets

on said basis.

XI.

And plaintiffs show and claim that by virtue of

said Exhibits ^^A" and ^^B" and said acts and

representations that it was the duty of said de-
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fendants to have surrendered and cancelled said

certificate No. 6 for four thousand (4,000) shares.

That contrary to such duty and obligation said

defendants Mary H. Murray and James E. Mur-

ray, through their control of said Monidah Trust,

caused said 4,000 share certificate to be reissued,

within a short time after said Exhibit ^^A" was

entered into, and 2,000 shares thereof were issued

to Mary H. Murray and 2,000 shares to James E.

Murray.

That such reissuance of said 4,000 shares was

kept concealed and secret from these plaintiffs until

discovered as set forth in paragraph VIII hereof,

during which period although said James E. Mur-

ray retained said 2,000 shares of Monidah Trust, in

his name, he with the active aid and assistance of

the other defendants, continued to represent and

pose before the plaintiffs as only owning and hold-

ing 250 shares in said Monidah Trust—which was

the number allotted to him by the terms of said Ex-

hibits ^^A" and ^^B.''

XII.

And plaintiffs show that had it not been for the

collusive judgment entered as aforesaid on Octo-

ber 14, 1921 (see paragraph VI hereof), awarding

said 4,000 shares to said [17] James E. Murray,

that such shares would have remained in the name

of and a part of the Estate of said James A. Mur-

ray, deceased, and therefore by the plain intent

and requirement of Exhibits ^^A" and ^^B" were

to be cancelled—and only 6,000 shares (out of the

total authorized number of 10,000) were to be left
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outstanding as the basis of liquidation of all the

assets of said Monidah Trust.

XIII.

And plaintiffs further show that if it was the

intention of defendants, prior to October 10, 1921,

when said Exhibit '^A'' was entered into, to liqui-

date the assets of Monidah Trust on the basis of

10,000 shares (by leaving outstanding said 4,000

share certificate), then they are guilty of fraudu-

lently overreaching these plaintiffs—for they had

charge of preparing Exhibit ^^A" and purposely

made said agreements to show on their face that all

the company's assets were to be distributed on the

basis of 6,000 shares only. That thus these plain-

tiffs were deceived by the plain language of Ex-

hibit ^^A'' and the concealed intent of defendants

to liquidate said Monidah Trust on the basis of

10,000 shares, and the secrecy with which defend-

ants afterwards divided up said 4,000 shares and

paid dividends thereon as above stated.

That if defendants first formed the intent after

said Exhibit ^^A" was executed on October 10,

1921, to liquidate said assets on the basis of 10,000

shares, instead of on the basis of 6,000 shares as

required by said Exhibit ^^A," then such intention

and purpose of defendants and its consummation

are and operate on plaintiffs as a fraud and violate

their rights under said settlement agreements.

This is so whether the [18] intent and purpose

of defendants in so doing was to injure the plain-

tiffs by cutting their share of the assets nearly in

two or to lessen the defendants' inheritance or es-
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tate taxes by making it appear that said 4,000

shares were not a part of the estate of James A.

Murray, deceased.

XIV.

And plaintiffs further show that said defendant,

Mary H. MuiTay, also acquired in a similar man-

ner a large amount of property and assets of said

Monidah Trust, the exact terms and conditions of

the secret arrangement and agreement between her

and said James E. Murray who acted for his sister

May Murray being unknown to plaintiffs. They

show, however, that the value of all property and

assets of Monidah Trust received by said defend-

ant, Mary H. Murray, in the collusive divisions had

with said May Murray hereafter mentioned,

amounts to upwards of One Hundred Fifty Thou-

sand Dollars.

XV.
And in that connection plaintiffs show that prior

to October 10th, 1921, a sister of said James E.

Murray of Butte, Montana, namely. May Murray

of Seattle, Washington, claimed to own as a gift

from said deceased, James A. Murray, during the

last months of his lifetime, a large amount of notes,

judgments and certificates of deposit aggregating

upwards of $300,000.00, the exact nature of which

plaintiffs are uninformed, but charge belonged in

large part to said Monidah Trust.

That by secret arrangement and agreement with

defendant herein, Mary H. Murray, by and with

the knowledge and consent of said defendant W. S.

K. Brown, special administrator [19] and then
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executor of said deceased's estate and will, and then

President of Monidah Trust, and with the active

aid and assistance of the same counsel who acted at

all times for both said executor, special adminis-

trator and said Mary H. Murray, said May Murray

caused to be filed in the Superior Court of the State

of California, in and for the City and County of

San Francisco, a complaint to quiet title to said

notes, judgments and certificates of deposit, mak-

ing said W. S. K. Brown as executor, etc., defend-

ant.

Said complaint was filed in said cause No.

120,167 on October 11th, 1921, and an unverified

answer containing a general denial filed by said

defendant W. S. K. Brown as executor two days

later on October 13th, 1921. That the next day,

namely, October 14th, 1921, the said court entered

a decree or judgment holding said May Murray en-

titled to the whole of said notes and judgments and

cash as sole owner.

XVI.

And plaintiffs show and charge, upon informa-

tion and belief, that thereafter and pursuant to

their secret agreement, the exact terms of which

are unknown to plaintiffs, said defendant Mary H.

Murray and said May Murray did secretly and col-

lusively divide the said notes, cash and other prop-

erty aggregating upwards of $300,000.00 between

them, all with the knowledge of said W. S. K.

Brown, executor of said will and estate, and Presi-

dent of said Monidah Trust, who was represented

at all times by the same counsel who represented
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said Mary H. Murray in the negotiations leading

up to and resulting in said agreements with said

May Murray and James E. Murray, whereby, and

pursuant to which, said judgments in said causes

[20] No. 118,226 and 120,167 were entered award-

ing nominally to the respective plaintiffs the prop-

erty and assets involved in said causes.

That said May Murray has since died, and plain-

tiffs believe and charge that a large part of said

assets so received by her have come into the pos-

session of her brother, defendant James E. Mur-

ray, who represented her in said proceedings and

arranged to divide said Company's properties with

defendant Mary H. Murray.

XVII.

And plaintiffs show that during said proceedings

mentioned in this bill the said James E. Murray

and May Murray were represented by defendant

Walter Linforth of San Francisco, an attorney at

law and who was also Vice-President or Secretary

of said Monidah Trust, and is now an officer of

said Company.

XVIII.

And plaintiffs show and charge that in this man-

ner the defendants, Mary li. Murray, James E.

Murray, Stuart Haldom and Walter Linforth have

become possessed of assets and property aggregat-

ing over Six Hundred Thousand Dollars, which

rightfully are and should be part of the assets of

the said Monidah Trust, the exact details and items

of which are unknown to plaintiffs, except as to said
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dividends on said 4,000 shares heretofore paid them,
and the items as stated in said cause No. 120,167,
being May Murray vs. W. S. K. Brown, etc., de-
fendant. [21]

XIX.
And plaintiffs charge, upon information and be-

lief, that in open court. In re Estate of James A.
Murray, deceased, in said Superior Court of the
State of California, in and for Monterey County,
said defendants have admitted, upon a proceed-
ing on behalf of said counsel who represented said
executor, W. S. K. Brown, and said Mary H. Mur-
ray in all said actions and proceedings and negotia-
tions as aforesaid, for an allowance of attorneys'
fees, that for the purpose of said proceeding for
fees, all of said assets, property, notes and cash ac-
quired by said defendant, Mary H. Murray, in the
manner and under the circumstances above men-
tioned, should be considered as a part of the estate
of said deceased, James A. Murray, who was the
owner of all the shares of said Monidah Trust prior
to his death.

XX.
And plaintiffs show that in making said settle-

ments under said agreements of October 10, 1921,
and withdrawing their said contest they relied on
the plain purport and intent of Exhibit ^^A" and on
the representations and statements to them by said
James E. Murray—who acted as their attorney and
confidential agent and adviser—that ih^j would be
the owners of 900 shares out of a total of 6,000
shares of said Monidah Trust—and that its assets
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would be divided in accordance therewith. That

plaintiffs relied on the said defendants to fully pro-

tect their interests as stockholders and to recover,

preserve and hold all property and assets right-

fully belonging in law and equity to said Monidah

Trust, for final division and liquidation in accord-

ance with said agreements. Exhibit ^^A." [22]

And plaintiffs charge upon information and be-

lief that the defendants, w^ho profited thereby, have

conspired to and actually have grossly breached

their duties in that regard. That they have not

only permitted said 4,000 shares which are not

provided for by Exhibit ^^A," to be divided up be-

tween them, and dividends of $288,000.00 to be paid

thereon to date ; but have connived at and permitted

assets of said Monidah Trust of several hundred

thousand dollars to be appropriated by said de-

fendants.

And in that connection plaintiffs show that al-

though by deceased's will made shortly before his

death he recited that he had transferred all or

nearly all his property to said Monidah Trust, yet

it now appears said defendants together have by one

process or another acquired as much property from

sources outside said Monidah Trust as they have

from it.

XXI.
Plaintiffs show that the amount involved herein

exceeds the sum of Three Thousand ($3,000.00)

Dollars for each of their respective interests in said

Monidah Trust by virtue of their ownership of

shares therein.
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WHEREFORE, the plaintififs being without ade-

quate remedy at law pray the following relief:

(1) That process of subpoena issue against the

defendants herein requiring them to appear and

make answer to this bill of complaint, in accordance

with the rule and practice of this court.

(2) That an injunction issue restraining said

Monidah Trust, its officers and agents from dis-

tributing any assets of said company, either as divi-

dends or otherwise, until final decree herein and the

rights of all parties are [23] determined, so that

if the plaintiffs' contention is sustained, that dis-

tribution of all dividends and liquidation of all

assets should have been upon the basis of ap-

proximately six thousand (6,000) shares, proper re-

imbursement and accounting may be had by plain-

tiffs out of the present assets of the company, if

found sufficient.

(3) That the issuance of said four thousand

(4,000) shares of the capital stock of said Monidah

Trust to defendants Mary H. Murray, Stuart

Haldron, James Ei. Murray and Walter Linforth be

decreed to be a fraud upon the plaintiffs' rights

and the same cancelled, and said defendants decreed

to repay to said Monidah Trust the sum of $288,-

000.00, and interest, heretofore paid them by said

company as dividends on said 4,000 shares.

(4) That said agreements of October 10, 192J,

be specifically enforced by the cancellation of all

shares not therein provided for and defendants

compelled to account for all dividends paid on

such shares—namely, said 4,000 shares in excess of
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the 6,000 shares mentioned and provided for in

said Exhibit ^^A."

(5) That a full accounting be had of all assets

of said Monidah Trust obtained by the defendants,

Mary H. Murray and James E. Murray, under the

circumstances and in the manner described in the

bill of complaint, and they be decreed to pay the

same to said Monidah Trust.

(6) That a receiver be appointed to conserve the

remaining assets of said company pending final

decree herein and to wind up the affairs of said

company, and liquidate its assets and all property,

funds and assets recovered in this proceeding for

the benefit of said Monidah Trust. [24]

(7) That plaintiffs be allowed adequate attor-

neys' fees herein and expenses of this litigation.

(8) And for such other and further relief as

may be proper in the premises.

WILLIAM S. MURRAY.
ANNA JANE MURRAY.
ELWOOD A. MURRAY.
MARGARET WANNEMACHER.
EARL MINNICK, Administrator.

Estate of ESSIE MINNICK, DecU
By WM. LUCKING,

Their Attorney-in-fact,

Attorneys for Plaintiffs.

GAVIN McNAB,
NAT SCHMULOWITZ,
WM. LUCKING,

Attorneys for Plaintiffs. [25]
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EXHIBIT ^^A."

THIS AGREEMENT, made and entered into at

the City and County of San Francisco, State of

California, this 10th day of October, 1921, by and

between MARY H. MURRAY, widow of James

A. Murray, deceased, and STUART HALDORN,
her son, parties of the first part, JAMES E.

MURRAY and MARCUS M. MURRAY, nephews

of said decedent, and MAY A. MURRAY and

ELLEN MURRAY, nieces of said decedent, all

parties of the second part, ELIZA POOLE
(formerly Eliza Murray), ANNA JANE MUR-
RAY, ESSIE MINNICK (formerly Essie Mur-

ray), nieces of said decedent, and WILLIAM
MURRAY, nephew of said decedent, and EL-

WOOD A. MURRAY, grand-nephew of said dece-

dent, and MARGARET MURRAY WANNE-
MACHER, grand-niece of said decedent, all parties

of the third part, ANNA M. GOLDEN, ELLEN
F. GOLDEN, AGNES DOYLE, KATHERINE
TURNER and MRS. JOHN MARTIN, nieces of

said decedent, and FRANK GOLDEN, EMMETT
J. GOLDEN, and THOMAS GOLDEN, nephews

of said decedent, all parties of the fourth part, and

ANNA M. FLYNN, the party of the fifth part.

WITNESSETH:

WHEREAS, the parties of the second part are

the children of Andrew Murray, a deceased brother

of the said James A. Murray, deceased ; and.
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WHEEEAS, the parties of the third part, other

than the said Elwood A. Murray and the said

Margaret Murray Wannemacher, are the children

of Daniel Murray, a deceased brother of the said

James A. Murray, and the said Elwood A. Murray

and Margaret Murray Wannemacher are the chil-

dren of a deceased son 6i the said Daniel Murray;

and,'

WHEiREAS, the parties of the fourth part are

the children of Ellen Murray Golden, a deceased

sister of the said James A. Murray, deceased; and,

[26]

WHEREAS, the party of the fifth part is a half

sister of the said James A. Murray, deceased; and,

WHEREAS, with the exception of the children of

T. J. Murray, a deceased brother of the said James

A. Murray, the parties of this agreement constitute,

so far as known to any of the parties hereto, all

the heirs at law of the said James A. Murray, de-

ceased; and,

WHEREAS, there has been filed for probate in

the office of the Clerk of the Superior Court of

the State of California, in and for the County of

Monterey, State of California, a document bearing

date the 26th day of January, 1921, as the last will

and testament of James A. Murray, deceased, to-

gether with a petition praying for its admission to

probate as such; and,

WHEREAS, under the terms and provisions of

said instrument the parties of the first part claim

to be entitled to all of the stock owned by decedent
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at the time of his death in Monidah Trust, a Dela-

ware corporation; and,

WHEREAS, under said instrument the said

James E. Murray, one of the said second parties,

claims to be entitled to five hundred (500) shares of

the capital stock of said Monidah Trust; the said

May A. Murray, one of said second parties, claims

to be entitled to one thousand (1,000) shares of the

capital stock of said Monidah Trust under said

instrument; and the said Marcus M. Murray, an-

other of said parties of the second part, claims to

be entitled to five hundred (500) shares of the capi-

tal stock of said Monidah Trust under said instru-

ment; and,

WHEREAS, the said Eliza Poole, one of the

parties of the third part, claims to be entitled to five

hundred (500) shares of stock in said Monidah

Trust under and by virtue of the terms of said in-

strument; and,

WHEREAS, all of said parties of the third part

claim to be entitled to two thousand (2,000) shares

of the capital stock [27] of said Monidah Trust,

under said instrument, in addition to the five hun-

dred (500) shares claimed by the said Eliza Poole;

and,

WHEREAS, no provision is made in said instru-

ment for any of the parties of the fourth part, or

any of the children of the said T. J. Murray, de-

ceased, or for the said Anna M. Flynn, the party of

the fifth part ; and,

WHEREAS, some of the parties hereto are dis-

puting the validity of the said instrument ; and,
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WHEREAS, the said party of the fifth part and

Agnes Doyle, one of the parties of the fourth part,

have filed their objections to the admission to pro-

bate of said instrument as the last will and testa-

ment of the said decedent ; and,

WHEREAS, issue has been joined upon the said

objections of the said party of the fourth part and

said pai-ty of the fifth part, and said matter is now

set for hearing before the Superior Court of the

State of California, in and for the County of

Monterey, for Monday, the 10th day of October,

1921 ; and,

WHEREAS, other of the parties hereto are

threatening to institute and prosecute proceedings

questioning and attacking the validity of said in-

strument as the last will and testament of the said

James A. Murray, deceased

;

NOW, THEREFORE, in order to amicable ad-

just, compromise and settle their said differences,

and the said contest now pending, or any other

contest now threatening or about to be instituted,

it is mutually understood and agreed between the

parties hereto as follows, to wit:

I.

The said Agnes Doyle, one of the parties of the

fourth part, and the said Party of the fifth part do

hereby agTee to forthwith dismiss their objections

to the admission to probate of the instrument afore-

said as the last will and testament of [28] the

said James A. Murray, deceased, and do hereby

consent to the admission of said instrument to



30 William S^ Murray et al,

probate as such, and do hereby waive any right of

appeal from any order made admitting said instru-

ment to probate as the last will and testament of

said deceased, and do hereby agree at no time here-

after to take, suffer or cause to be taken any pro-

ceeding or proceedings questioning the validity of

said instrument; and the parties of the first, sec-

ond and third parts hereto will actively assist and

co-operate with the executor named in said last will

and testament in resisting any attempt of any per-

son or persons to revoke the probate of said will in

the State of California, and the issuance of letters

testamentary thereon

.

And all parties to this agreement do hereby con-

sent to the admission to probate of said instrument

as the last will and testament of said decedent, and

do hereby waive any right of appeal from any order

made admitting said instrument to probate as the

last will and testament of said deceased, and do

hereby agree at no time hereafter to take, suffer or

cause to be taken any proceeding or proceedings

questioning the validity of said instrument.

Each of the parties hereto agree that he or she

wdll not institute any proceeding, or assist, directlj^

or indirectly, in the institution or prosecution of

any proceeding for the probate of said will, except-

ing as ancillary to the proceedings now pending

in Monterey County, California, in any other state

than California, nor will he or she institute anv

proceedings for the administration of the estate of

said deceased, or directly or indirectly assist in any

attempt to administer said estate, excepting as
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ancillary to the probate of said will in the State of

California, and if such proceedings, either for the

probate [29] of said will as an original proceed-

ing, or for the administration of said estate shall

be begun by any person not a party to this agree-

ment, in any other state than the State of Cali-

fornia, the parties hereto will actively aid and assist

the executor named in said will in the resistance of

such proceeding.

II.

The parties hereto agree each with the other thaii

there shall be distributed to the parties named in

this paragraph, in the amounts set opposite their

respective names, five thousand nine hundred

eighty-eight (5,988) shares of the capital stock of

the said Monidah Trust, a corporation, and they

hereby request the Court having jurisdiction over

the probate of the estate of the said James A.

Murray, deceased, to make distribution of said five

thousand nine hundred eighty-eight (5,988) shares

of the capital stock of the said Monidah Trust, a

corporation, to the persons and in the amounts in

this paragraph set forth; and to that end the said

parties agree to execute any and all necessary as-

signments to be filed with the Clerk of said court

in order that a decree of distribution may be ob-

tained distributing the stock to the persons and in

the amounts in this paragraph set forth.

Said five thousand nine hundred eighty-eight

(5,988) shares are hereby assigned to and shall be

distributed under the said decree of distribution to
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the following named persons in the amounts set op-

posite their respective names, that is to say

:

To the said Marv H. Murrav, 3100 shares

;

V V 7 7

To the said Marcus M. Murray, 450 shares;

To the said May A. Murray, 800 shares

;

To the said James E. Murray, 250 shares

;

To the said Eliza Poole, 180 shares
; [30]

To the said William Murray, 180 shares

;

To the said Essie Minnick. 180 shares

;

To the said Anna Jane Murray, 180 shares;

To the said Elwood A. Murrav, 90 shares

;

»/ 7 7

To the said Margaret Murray Wannemacher, 90

shares

;

To Mrs. T. J. Murray, 500 shares

;

PROVIDED, however, as to said last-mentioned

five hundred (500) shares, the children of the said

T. J. Murray do not, nor does any of them, file

written objections to the probate of said instrument

as the last will and testament of said decedent,

or, after its admission to probate do not, nor does

any of them, institute or prosecute any proceeding

or proceedings attacking the validity of said instru-

ment, and seeking its revocation.

In the event of any such proceeding or proceed-

ings being instituted, said five hundred (500) shares

shall be disposed of as hereinafter provided.

Should the said Mrs. T. J. Murray claim and as-

sert that under the said instrument so filed as said

will she is entitled to more than five hundred (500)

shares of the capital stock of the said Monidah

Trust, and should said claim be upheld by a court



vs, Monidah Trust et al. 33

of last resort and enforced, then said additional

shares shall be contributed by the parties hereto,

other than the parties of the fourth and fifth parts,

in the following proportions, viz.

:

The parties of the first part shall contribute fifty-

one (51) per cent thereof, and the parties of the

second and third parts shall contribute forty-nine

(49) per cent thereof. In the event that such con-

tribution shall become necessary, then the stock to

be so contributed shall be deducted from the

amounts to be distiibuted as above specified in this

paragraph; and the contribution of forty-nine (49)

per cent by the parties of the second and third parts

shall be reported amongst the said parties of the

second and third parts in proportion to the amounts

in which they take as aforesaid. [31]

That the parties of the second, third, fourth

and fifth parts by the execution hereof waive and

disclaim, in favor of Mary H. Murray, one of the

parties of the first part, and do hereby assign, trans-

fer and set over to her, any interest, claim or de-

mand of whatsoever nature or description in any

portion of the estate of said James A. Murray, de-

ceased, other than the shares of Monidah Trust to

be distributed to them under this agreement; and

agree that all of the remainder of said estate, other

than the shares of stock herein mentioned, shall be

considered a portion of the residuary estate of said

deceased, and shall pass upon distribution to the

said Mary H. Murray.

III.

The parties hereto agree, each with the other, to
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resist to their utmost any proceeding or proceedings

that may hereafter be brought by any of the children

of the said T. J. Murray, deceased, attacking the

validity of said Will, or its admission to probate, or

seeking its revocation after being admitted to pro-

bate; and, in the event of any such proceeding or

proceedings being successful, the said five hundred

(500) shares and the moneys hereinafter provided

to be paid to the said Mrs. T. J. Murray shall be ap-

plied in satisfaction of said claim or claims so es-

tablished, and the parties hereto, other than the par-

ties of the fourth and fifth parts, shall contribute to-

wards the amount remaining in the following pro-

portions, to-wit:

Fifty-one (51) per cent shall be contributed by

the parties of the first part, and forty-nine per cent

by the parties of the second and third parts.

In the event that such contribution shall be neces-

sary, the parties of the second and third parts shall

be jointly and severally liable to make such con-

tribution. [32]

It is further agreed between the parties hereto

that no compromise or settlement of any claim or

claims (should any be asserted) of the children of

the said T. J. Murray, deceased, will be made with-

out the consent in writing first had and obtained of

Mary E. Murray, one of the parties of the first part,

and James E. Murray, one of the parties of the

second part; and in the event of any such com-

promise being effected, the amount thereof shall be

paid and discharged out of the proceeds of the five

hundred (500) shares of the capital stock of the
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said Monidah Trust which otherwise would have

gone to the said Mrs. T. J. Murray, and if the pro-

ceeds thereof should be insufficient to pay and dis-

charge the amount so agreed upon in settlement,

then the remainder thereof will be contributed by

the parties hereto, other than the parties of the

fourth and fifth parts, in the proportions aforesaid.

In the event that any such claim or claims are

asserted by the children of the said T. J. Murray,

deceased and compromised and settled as herein

provided, any sum remaining from the proceeds of

the sale of said five hundred (500) shares of stock

shall go and belong to the parties of the second and

third parts in the proportion in which they take the

stock in said Monidah Trust, as herein provided.

Should any person or persons other than those

herein mentioned or referred to, and excepting the

first wife of the said James A. Murray, deceased,

institute or prosecute any proceeding or proceed-

ings attacking the validity of the said instrument,

or objecting to its admission to probate as the last

will and testament of said decedent, or after its

admission to probate of such, seeking to revoke

its probate, then the parties hereto agree each with

the other to use their best endeavors to defeat [33]

any such proceeding or proceedings, and in the

event of any such proceeding or proceedings being

successful the parties hereto, other than the parties

of the fourth and fifth parts shall contribute toward
such sum or amount in the following proportions,

to-wit

:

Said parties of the first part shall contribute
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fifty-one (51) per cent, and the parties of the sec-

ond and third parts shall contribute forty-nine (49)

per cent, for which said parties of the second and

third parts shall be jointly and severally liable.

VIII.

It is agreed by and between the parties hereto

that the foregoing provisions for the parties of the

second, third, fourth, and fifth parts shall be in full

satisfactioix of any and all claims against the estate

of the said James A. Murray, deceased, whether

arising from or growing out of said instrument filed

for probate as such will, or arising from or grow-

ing out of their claims of heirship to the said James

A. Murray, deceased.

IX. u

Other than the parties of the fourth and fifth

parts, each party hereto agrees to pay all state

taxes, inheritance or otherwise, which may attach to

the property herein provided to be received by him

or her respectively, and such portion of the Federal

Estate Tax on the estate of said deceased, as the

value of what he or she takes hereunder bears to

the entire estate upon which said Federal Tax is

levied.

X.

For all purposes of this agreement, it is under-

stood and agreed that the properties mentioned,

described or referred to in ^^ Schedule A" hereto an-

nexed and made a part hereof belong to the Moni-

dah Trust. [34]
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It is further agreed that any real property not

described or referred to in said schedule but which

stood of record in the name of Monidah Trust on

or prior to the 1st day of June, 1921, belongs to that

corporation.

It is further understood and agreed that any

other property, such as judgments, mortgages or the

like, which stood of record in the name of the Moni-

dah Trust on or prior to the date last aforesaid

belongs to the said corporation, notwithstanding the

fact that said properties are not referred to or listed

in said schedule.

It is also understood and agreed that any and all

moneys standing of record in the name of the Moni-

dah Trust at the date of the death of James A.

Murray, deceased, in any bank or other depository

and all accumulations thereto and any other money

or moneys deposited since said date and down to the

date hereof in any other bank or depository as the

result of the usual and ordinary business of the

said Monidah Trust or as the results of rents,

issues or profits of its property shall be deemed to

belong to the said Monidah Trust, whether included

in said Schedule or not.

It is further understood and agreed that all prom-

issory notes, certificates of stock or other securities

made out or issued in the name of Monidah Trust,

or in the name of any trustee for the Monidah
Trust, at or prior to the 1st day of June, 1921,

whether included in said schedule or not, shall be

considered as the property of the said Monidah
Trust.
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And it is further understood and agreed that any

and all other property, real, personal or mixed,

standing of record in the name of James A. Mur-

ray, or owned by the said James A. Murray at the

time of his death, or in which he had any claim or

interest whether standing of record in his name, or

otherwise, shall be deemed and treated to be and

form part and portion of his estate. [35]

XI.

The parties hereto agree one with the other, upon

demand, to make, sign, execute, acknowledge, and

deliver any and all documents that may be neces-

sary, required or advisable in order to carry fully

into effect the objects and purposes of this agree-

ment.

XII.

In the event of any legal proceedings being in-

stituted attacking the validity of the said instru-

ment so filed for probate as the last will and testa-

ment of the said James A. Murray, deceased, the

parties hereto agree to share the legal costs—not

including attorney fees—of defending or resisting

such litigation, in the following proportions, that is

to say:

Fifty-one (51) per cent thereof by the parties

of the first part, for which amount they will be

liable jointly and severally as between themselves,

and forty-nine (49) per cent thereof by the parties

of the second and third parts, for which amount
they will be jointly and severally liable as between

themselves.
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It is the intent of this instrument that the said

Mary H. Murray shall receive by distribution thirty-

one hundred (3100) shares of the Monidah Trust

freed of any claim or demand of any heir of said

decedent or legatee under his will, except in the

contingency mentioned in paragraph II, III and IV
wherein she is bound to certain contributions upon

the happening of the events herein provided, and

not otherwise.

The parties of the second and third parts agree

to forthwith cause to be dismissed any and all pro-

ceedings pending in the State of Montana, relating

to the admission to probate of the last will and

testament of James A. Murray, deceased, or relat-

ing to any application for letters of administration,

general or special, and generally relating to the

administration of said estate. [36]

This agreement shall be binding upon the heirs,

executors, administrators and assigns of the par-

ties hereto.

IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals the day and
year first above written.

MAY A. MURRAY.
JAMES E. MURRAY.
MARCUS M. MURRAY.
ELLEN MURRAY.
ELIZA POOLE.
ANNA JANE MURRAY.
ESSIE MINNICK.
WILLIAM MURRAY.
ELWOOD A. MURRAY.
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MARGARET MURRAY WANNEMACHER.
By Their Attorney-in-fact,

JAMES E. MURRAY.
ANNA M. FLYNN,
By SULLIVAN SULLIVAN & THEO. J.

ROCHE,
The Attys.-in-fact.

MARY H. MURRAY.
STUART HALDORN. [37]

EXHIBIT "A-1."

THIS AGREEMENT, made and entered into at

the City and County of San Francisco, State of

California, this 10th day of October, 1921, by and

between MARY H. MURRAY, widow of James A.

Murray, deceased, the party of the first part,

JAMES E. MURRAY, MARCUS M. MURRAY
and MAY A. MURRAY, the parties of the second

part, and ELIZA POOLE, ANNA JANE MUR-
RAY, ESSIE MINNICK, WILLIAM MURRAY,
ELWOOD A. MURRAY and MARGARET MUR-
RAY WANNEMACHER, the parties of the third

part,

WITNESSETH:
»

WHEREAS, contemporaneously with the exe-

cution of this agreement, the parties hereto have en-

tered into another agreement, bearing even date

herewith defining their interests in the capital stock

of Monidah Trust, a Delaware corporation, which

said agreement is hereby referred to and made a
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part hereof with the same force and effect as if set

at length herein,

AND WHEREAS, it is the desire of all parties

hereto to liquidate the assets of the said Monidah

Trust and after the payment of its debts to appor-

tion and divide its properties among its stockhold-

ers according to law,

NOW, THEREFORE, in consideration of the

premises and of the execution of the other agree-

ment hereinabove referred to,

IT IS AGREED between the parties hereto as

follows, to-wit:

I.

As soon as is practicable, after distribution by

the Superior Court of the State of California, in

and for the County of Monterey, in the matter of

the Estate of James A. Murray, Deceased, or of any

other Court having jurisdiction [38] thereof, of

the capital stock of said Monidah Trust to the par-

ties entitled thereto, in accordance with said other

agreement above referred to, the assets of the said

Monidah Trust, after the payment of its debts, shall

be divided amongst its then stockholders in the pro-

portion in which they then own stock. Where prac-

ticable, said assets shall be distributed in kind and
where impracticable, said assets shall be by the

Board of Directors of the said Monidah Trust con-

verted into cash and thereupon distributed to the

said stockholders in the proportions to which they

are entitled. There shall be no distribution in

kind of the mining properties, owned or possessed
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by the said Monidah Trust, but said properties, as

soon after said distribution as is practicable, shall

be sold and converted into cash by the directors of

the said Monidah Trust, and as sold, and so con-

verted into cash, the proceeds thereof, less all nec-

essary expenses, shall thereupon be divided between

the said stockholders in proportion to their re-

spective interests.

II.

The office and principal place of business of the

said Monidah Trust shall be changed from the City

of Butte, State of Montana, to the City and County

of San Francisco, State of California. Until the

purposes aforesaid are accomplished, the Board of

Directors of said Monidah Trust shall consist of

two persons, one of said persons to be the nominee

or designated by the said Mary H. Murray and the

other to be the nominee, or designated by the said

James E. Murray. In the event of the inability of

said nominee to act, or in the event of his death or

resignation, the person so nominating him shall

have the right to nominate and appoint his succes-

sor. In the event that the two directors so chosen

shall be unable to agree upon any matter connected

with the management of the affairs of said corpora-

tion, they shall immediately refer such disputed

question [39] to Charles J. Deering, now Presi-

dent of the Union Trust Company of San Francisco,

whose decision shall be final on such disputed ques-

tion and said two directors shall thereupon vote in

accordance with his decision. In the event of his
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inability to act, then said two directors shall agree

npon a third person, who shall be an officer of some

one of the banks, in good repute in San Francisco,

to act in his place and stead.

III.

Unless with the consent in writing of all parties

hereto first had and obtained, there shall be no

stockholders' meeting of said Monidah Trust prior

to the first Monday in June, 1922. Prior to said

time, and as soon thereafter as practicable, the

party of the first part agrees to take such proceed-

ings as may be necessary to have distributed to her

by the Court having jurisdiction of the probate of

the Estate of the said James A. Murray, Deceased,

one thousand (1000) shares of the capital stock of

said Monidah Trust. When said stock shall have

been so distributed to her, the said party of the first

part agrees to pool said stock along with the four

thousand (4000) shares of stock in said Monidah

Trust, now evidenced by Certificate No. 6, issued

by said corporation, and with the three (3) shares

of stock now standing of record on the books of the

said Monidah Trust in the name of the said James
E. Murray. The said stock, thus aggregating five

thousand and three (5,003) shares, constituting a

majority of the capital stock of said Monidah Trust

to be pooled for the election of directors of said

Monidah Trust as herein provided until the objects

and purposes of this agreement shall be fully per-

formed and carried into effect, and the parties

hereto agree one with the other, to hereafter endorse
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or transfer said five thousand and three (5,003)

shares of the capital stock of said Monidah Trust in

such manner and to execute [40] any and all

papers or documents in regard thereto that may be

necessary or advisable in order to carry into full

force and effect the objects and purposes of this

agreement. If, at the expiration of five (5) years

from the date hereof, the assets of the said Monidah

Trust have not been fully disposed of, as herein

provided, then, at the written request of Mary H.

Murray and James E. Murray, or either of them,

such assets as then remain on hand, undisposed of,

shall then be divided among the then stockholders

of said Monidah Trust in proportion with their

respective interests, or conveyed, transferred, as-

signed and set over to a reputable bank in good

standing in the City of Butte, State of Montana,

to be then agreed upon by the said Mary H. Murray

and James E. Murray, to be by it held in trust for

the stockholders of said Monidah Trust and bv it

to be sold and converted into cash as soon there-

after as practicable and the proceeds after deduct-

ing all necessary expenses, to be then divided among
the said stockholders in proportion with their re-

spective interests.

IV.

The said party of the first part promises and

agrees to and with the other parties hereto that

the executor of the last will and testament of said

James A. Murray, deceased, will not vote at any

stockholders' meeting any of the capital stock of the
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said Monidah Trust, belonging to the Estate of the

said James A. Murray, deceased, at any stockhold-

ers' meeting or meetings of said Monidah Trust,

other than in accordance with the terms of this

agreement and hereby agreed to save harmless

from loss or damage said parties hereto and each of

them in the event of the said executor voting or at-

tempting to vote any stock in said Monidah Trust

owned by the Estate of the said James A. Murray,

Deceased, contrary to the terms and provisions of

this agreement. [41]

And it is agreed betw^een the parties hereto that

they and each of them will immediately, upon the

expiration of four months from the admission of

probate of the last will and testament of the said

James A. Murray, deceased, by the Superior Court

of the State of California, in and for the County of

Monterey, apply to said Court for a distribution of

the capital stock of the Monidah Trust to which

they are respectively entitled, and to that end, they

agree to actively prosecute such petition as may be

filed by them for such purpose, and the party of the

first part hereby authorizes to file and
prosecute such petition for and on her behalf, and
the parties of the second and third part hereby au-

thorize Mr. Walter H. Linforth to file and prose-

cute such petition on their behalf.

V.

The parties hereto agree that the by-laws of the

said Monidah Trust shall be modified and changed
in any particular or particulars necessary to the
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end that the powers of the respective officers of said

Monidah Trust shall be those and those only here-

after agreed upon by the Board of Directors com-

posed of two in the manner hereinabove provided

for.

VI.

Upon the execution of this agreement, the said

James E. Murray will sign a resignation as director

in the said Monidah Trust, and deliver said resig-

nation to Walter H. Linforth, and within ten days

from the date thereof, cause R. B. Lalande to also

sign her resignation as director of said Monidah

Trust, and thereupon deliver the same to Walter

H. Linforth, said resignations to become effective

upon the re-organization of the Board of Directors

of said company as herein provided. [42]

VII.

At any time hereafter and before the objects and

purposes of this agreement are fully performed

and carried into effect, at the written request of the

party of the first part, and of said James E. Mur-

ray, one of the parties of the second part, given to

the directors of the said Monidah Trust appointed

according to the provisions of paragraph II hereof,

the office and principal place of business of said

Monidah Trust shall be changed from the City and

County of San Francisco, State of California, to

the City of Butte, in the State of Montana, in which

event the directors referred to in said paragraph

II shall immediately resign as such directors and

officers and a new Board of Directors, residents of
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the State of Montana shall be appointed. Said

Board of Directors shall consist of two persons,

one to be designated by the said Mary H. Murray

and the other to be designated by the said James

E. Murray. In the event of the inability of either

of the persons so appointed to act, or in the event

of his death or resignation, the person so appoint-

ing him shall have the right to designate his suc-

cessor. In the event that the two directors so

chosen in the manner aforesaid shall be unable to

agree upon any matter connected with the man-

agement of the affairs of said corporation, they

shall immediately refer such disputed question to

a person residing in the City of Butte connected

with some bank in good repute at said place, to be

agreed upon by them, whose decision shall be final

on such disputed question, and said two directors

shall thereupon vote in accordance with his deci-

sion.

VIII.

Each director of said Monidah Trust shall re-

ceive monthly in full compensation for any and all

services to be by him rendered as such, the sum

of Dollars ($ ) [43]

IX.

This agreement shall bind and enure to the bene-

fit of all the heirs, administrators, executors and

assigns of the respective parties hereto.

IN WITNESS WHEEEOP, the parties hereto
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have hereunto set their hands and seals, the day

and year first hereinabove written.

MAY A. MURRAY.
JAMES E. MURRAY.
MARCUS M. MURRAY.
ELIZE POOLE.
ANNA JANE MURRAY.
EiSSIE MINNICK.
WILLIAM MURRAY.
ELLWOOD A. MURRAY.

MARGARET MURRAY WANNEMACHER.
By Their Attorney-in-fact,

JAMES E. MURRAY.
MARY H. MURRAY.

Witness to signatures:

WALTER H. LINFORTH. [44]

EXHIBIT "B."

In the Superior Court of the State of California,

in and for the County of Monterey.

No. 3274.

In the Matter of the Estate of JAMES A. MUR-
RAY, Deceased.

PETITION FOR PARTIAL DISTRIBUTION.

To the Honorable, the Superior Court of the State

of California, in and for the County of Mon-

terey :

The petition of Stuart Haldorn, Marcus M. Mur-

ray, James E. Murray, Eliza Poole, William Mur-
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ray, Anna Jane Murray, Elwood A. Murray, Mar-

garet Murray Wannemacher, Marcus M. Murray

as Administrator of the Estate of May A. Murray,

Deceased, Earl Minnick, as Administrator of the

Estate of Essie Minnick, Deceased, and Monidah

Trust, a corporation, respectfully shows:

I.

That the above-named decedent, James A. Mur-

ray died in the City of Monterey, County of Mon-

terey, 'State of California, on the 11th day of May,

1921, being a resident of said place at the time of

his death.

II.

That the said James A. Murray, deceased, left a

last will and testament dated the 26th day of Jan-

uary, 1921. That after proceedings duly and regu-

larly had and taken for that purpose, said instru-

ment was, by an order of this Court duly given,

made and entered on the 10th day of October, 1921,

admitted to probate, and W. S. K. Brown (named

therein as Executor) was [45] appointed as

such Executor, and Letters Testamentary directed

to issue to him therein, and on the said 10th day

of October, 1921, the said W. S. K. Brown duly

qualified as such Executor, and Letters Testamen-

tary were thereupon duly and regularly issued to

him, and ever since said time the said W. S. K.

Brown has been and still is the duly appointed,

qualified and acting Executor of the said Estate.

III.

That the said Executor caused to be published in
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accordance with the order of this Court and of the

law notice to creditors of the said decedent and of

the said estate to present their claims, and the time

for the presentation of claims has long since ex-

pired. That all claims against said Estate have

been fully paid and discharged.

IV.

That in and by the said Last Will and Testament

of said decedent, among other things, he provided,

as follows, to wit:

^*I declare that heretofore and at various

times I have transferred and conveyed unto

the Monidah Trust, a corporation organized

under the laws of the State of Delaware, all

or nearly all of my property, and that I am
the owner of all of the issued shares of the

capital stock of that corporation; that I have

caused to be executed certain certificates in

the names of various persons whom I desire

to be the owners thereof, evidencing various

amounts of said shares, which said certificates

will be found duly executed and contained in an

envelope marked 'Monidah Trust Stock Certifi-

cates' either on my person or in one of my
safe deposit boxes; and I hereby give and be-

queath unto the said various persons whose

names so appear upon the faces of said certifi-

cates [46] so contained in said envelope, the

said executed certificates evidencing the num-

ber of shares of the capital stock of said cor-

poration represented by the certificate exe-

cuted in his or her name as aforesaid.''
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And in and by said will the said decedent pro-

vided that all the rest and residue of his Estate,

together with any legacy which had failed for the

want of a taker, ''or which shall fail for any reason

whatsoever, I give, devise and bequeath unto my
wife, Mary H. Murray."

V.

That all of the persons having any interest in the

said cei-tificates and the said stock of the said Moni-

dah Trust, on the 10th day of October, 1921, en-

tered into a certain agreement and assignment

which, among other things related to said certifi-

cates and to the 5988 shares of the stock of the said

Monidah Trust belonging to the Estate of said de-

cedent, and in and by Paragraph II thereof pro-

vided as follows:

''The parties hereto agree each with the

other that there shall be distributed to the par-

ties named in this paragraph, in the amounts

set opposite their respective names, five thou-

sand nine hundred eighty-eight (5,988) shares

of the cajjital stock of the said Monidah Trust,

a corporation, and they hereby request the

Court having jurisdiction over the probate of

the estate of the said James A. Murray, de-

ceased, to make distribution of said five thou-

sand nine hundred eighty-eight (5,988) shares

of the capital stock of the said Monidah Trust,

a corporation, to the persons and in the

amounts in this paragraph set forth; and to

that end the said parties agree to execute any
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and all necessary assignments to be filed with

the Clerk of said court in order that a decree

of [47] distribution may be obtained dis-

tributing the said stock to the persons and in

the amounts in this paragraph set forth.

'^Said five thousand nine hundred eighty-

eight (5,968) shares are hereby assigned to

and shall be distributed under the said decree

of distribution to the following named persons

in the amounts set opposite their respective

names, that is to say

:

To the said Mary H. Murray, 3,100 shares.

To the said Marcus M. Murray, 450 shares.

To the said May A. Murray, 800 shares.

To the said James E. Murray, 250 shares.

To the said Eliza Poole, 180 shares.

To the said William Murray, 180 shares.

To the said Essie Minnick, 180 shares.

To the said Anna Jane Murray, 180 shares.

To the said Elwood A. Murray, 90 shares.

To the said Margaret Murray Win-

nemacher, 90 shares.

To Mrs. T. J. Murray, 500 shares.

^^ Provided, however, as to said last-men-

tioned five hundred (500) shares, the children

of the said T. J. Murray do not, nor does any

of them, file written objections to the probate

of said instrument as the last will and testa-

ment of said decedent, or after its admission

to probate do not, nor does any of them, in-

stitute or prosecute any proceeding or proceed-
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ings attacking the validity of said instrument,

and seeking its revocation."

That since the making of the said agreement, and

to wit, on or about the 2d day of June, 1922, the

said Mary H. Murray transferred, assigned and

set over unto the petitioner Stuart Haldorn all her

right, title and interest in and to said 3,100 [48]

shares of the capital stock of said Monidah Trust.

That since the making of the said agreement the

said May A. Murray died intestate, and after pro-

ceedings duly and regularly had and taken for that

purpose, Marcus M. Murray v^as appointed the ad-

ministrator of her estate, and thereupon duly quali-

fied as such, and letters of administration were

thereupon issued to him, and he ever since has been

and still is the duly appointed, qualified and act-

ing administrator of the estate of the said May A.

Murray, deceased.

That since the making of the said agreement the

said Essie Minnick died intestate, and after pro-

ceedings duly and regularly had and taken for that

purpose. Earl Minnick was appointed the adminis-

trator of her estate, and thereupon duly qualified

as such, and letters of administration were there-

upon issued to him, and he ever since has been and

still is the duly appointed, qualified and acting ad-

ministrator of the estate of the said Essie Minnick,

deceased.

That since the making of the said agreement, and

to wit, on the 20th day of January, 1923, the said

petitioner Monidah Trust, a corporation, purchased

from, and the said Mrs. T. J. Murray sold, assigned,
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transferred and delivered to the said Monidah Trust

all lier right, title and interest of, in and to the 500

shares of said Monidah Trust, hereinbefore re-

ferred to.

VI.

That all state inheritance taxes assessed against

the stock aforesaid have been paid. That the said

stock can be distributed to the petitioners herein

in the proportions to which each is entitled with-

out injury to any person interested in said estate.

VII.

That your petitioner, Stuart Haldorn, is entitled

[49] to have distributed to him, 3,100 shares of

the capital stock of said Monidah Trust; that your

petitioner, Marcus M. Murray, is entitled to have

distributed to him 450 shares of said Monidah

Trust; that your petitioner, James E. Murray, is

entitled to have distributed to him 250 shares of

said Monidah Trust; that your petitioner, Eliza

Poole, is entitled to have distributed to her 180

shares of said Monidah Trust ; that your petitioner,

William Murray is entitled to have distributed to

him 180 shares of said Monidah Trust; that your*

petitioner Anna Jane Murray, is entitled to have

distributed to her 180 shares of said Monidah

Trust; that your petitioner, Elwood A. Murray, is

entitled to have distributed to him 90 shares of said

Monidah Trust; that your petitioner, Margaret

Murray Wamiemacher is entitled to have distrib-

uted to her 90 shares of the said Monidah Trust;

that your petitioner, Marcus M. Murray, as Ad-

ministrator of the Estate of May A. Murray, De-
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ceased, is entitled to have distributed to him as

such Administrator 800 shares of said Monidah

Trust; that your petitioner, Earl Minnick, as Ad-

ministrator of the Estate of Essie Minnick, De-

ceased, is entitled to have distributed to him as

such Administrator 180 shares; that your peti-

tioner, JMonidah Trust, is entitled to have distrib-

uted to it 500 shares of said stock of the Monidah

Trust.

WHEREFORE, petitioners pray that a time be

fixed for the hearing of this Petition, and that no-

tice thereof be given as provided by law, and that

at the time so fixed a hearing be had, and that this

Court make an order or decree distributing to pe-

titioners in the proportions aforesaid the said stock.

And your petitioners will ever pray, etc.

W. S. K. BROWN,
WALTER H. LINPORTH,

Attorneys for Petitioner Monidah Trust.

STANLEY MOORE,
W. S. K. BROWN,

Attorney for Petitioner Stuart Haldom.

WALTER H. LINPORTH,
Attorney for Remaining Petitioners. [50]

EXHIBIT ^^B-1. n

In the Superior Court of the State of California, in

and for the County of Monterey.

No. 3274.

In the Matter of the Estate of JAMES A. MUR-
RAY, Deceased.
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DECREE OF PARTIAL DISTRIBUTION.

Stuart Haldorn, Marcus M. Murray, James E.

Murray, Eliza Poole, William Murray, Anna Jane

Murray, Elwood A. Murray, Margaret Murray

Wannemacher, Marcus M. Murray as Administra-

tor of the Estate of May A. Murray, deceased, Earl

Minnici:, as Administrator of the Estate of Essie

Minnick, Deceased, and Monidah Trust, a corpora-

tion, having heretofore and on the 22nd day of

March, 1926, duly and regularly presented to this

court and filed herein their petition praying for a

partial distribution to them of certain stock of

Monidah Trust, a corporation, referred to in said

petition, and said matter having been duly and

regularly set for hearing for Thursday, the 8th day

of April, 1926, at 1:30 o'clock P. M. of said day,

and the hearing of said petition having been duly

and regularly continued until Thursday, the 29th

day of April, 1926, at 1:30 o'clock P. M. of said

day; that said petition on the day last aforesaid

coming on regularly for hearing before this Court,

and proof having been introduced from which it

appears, and the Court now finds, that notice of

the hearing of the said petition had been regularly

given in the manner required by law and as ordered

by this Court; at said hearing the petitioner Stu-

art Haldorn was represented by W. S. K. Brown

who appeared on behalf of Stanley Moore, attor-

ney for the said Stuart Haldorn; the said Monidah

Trust was represented by Walter H. Linforth; the
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said executor W. S. K. Baker appeared in person

and the remaining [51] petitioners were repre-

sented by the said Walter H. Linforth. Evidence

oral and documentary was introduced upon said

hearing and there was no opposition made by or on

behalf of anyone to the granting of said petition.

Upon the introduction of said evidence the said

petition was submitted to the Court for considera-

tion and decision and the Court having duly and

fully considered the same and it appearing to the

satisfaction of the Court, and the Court now finds

that the allegations of said petition, and each

thereof, are true, save and except that on the 18th

day of November, 1924, the said May A. Murray,

deceased, sold, transferred and assigned to her

brother Marcus M. Murray, 25 shares of the said

800 shares of said stock of said Monidah Trust;

the Court further finds that the sole and only heirs

at law of May A. Murray, deceased, are her two

brothers, Marcus M. Murray and James E. Mur-

ray, both residing in the State of Montana, and her

sister, Ellen Murray, residing in Seaforth, Ontario.

NOW, THEREFORE, it is hereby ORDERED,
ADJUDGED AND DECREED and this Court

does hereby ORDER, ADJUDGE AND DECREE
that the said stock of the said Monidah Trust, a

corporation, referred to in said petition be, and the

same is hereby distributed as follows, to wit:

To the said Stuart Haldorn, 3,100 shares.

To the said Marcus M. Murray, 475 shares.

To the heirs of the said May A. Mur-

ray, deceased, namely, Marcus M.
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Murray, James E. Murray and El-

len Murray, each 258% shares.

To the said James E. Murray, 250 shares.

To the said Eliza Poole, 180 shares.

To the said William Murray, 180 shares.

To the said Earl Minnick, as Adminis-

trator of the estate of Essie Min-

nick, deceased, 180 shares.

To the said Anna Jane Murray, 180 shares.

To the said Elwood A. Murray, 90 shares.

To the said Margaret JMurray Wanne-
macher, 90 shares.

To the said Monidah Trust, a corpora-

tion, 488 shares.

[52]

That inasmuch as all claims against the Estate

of decedent have been paid, and that the time for

presentation for claims has long since expired, the

giving of any bond or bonds on the distribution of

said stock be and the same is hereby dispensed

with.

Done and dated this 29th day of April, 1926.

FRED A. TREAT,
Judge of the Superior Court.

The foregoing instrument is a correct copy of the

original on file in my office.

Dated May 17th, 1927.

[Seal] T. P. JOY,

Clerk of the Superior Court in and for the County

of Monterey, State of California.
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[Endorsed] : Receipt of copy of the within ad-

mitted this 20th day of June, 1928.

SULLIVAN & SULLIVAN & THEO. J.

EOCHE,
Attorneys for Defendants Other Than James Mur-

ray.

Filed June 20, 1928. [53]

[Title of Court and Cause.]

ORDER AUTHORIZING AMENDMENT TO
EXHIBIT ATTACHED TO PLAINTIFFS'
SECOND AMENDED COMPLAINT AND
AMENDMENT SO AUTHORIZED.

By consent of the parties it is ORDERED that

Exhibit ^'A" of plaintiffs' second amended com-

plaint be corrected by adding thereto and inserting

therein paragraphs V, VI and VII and Exhibits

^^A" and ^^B" in said paragraphs referred to, said

Exhibits ^^A" and ^^B" being the contracts dated

October 10, 1921, between Monidah Trust and Anna
M. Flynn and said company and Anna M. Golden

et al., respectively, copies of which paragraphs and

exhibits are herewith filed.

Sept. 24th, 1928.

FRANK H. KERRIGAN,
Judge. [54]
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PARAGRAPHS V, VI AND VII OP THE
AGREEMENT OP OCTOBER 10, 1921.

V.

The said Monidah Trust having entered into an

agreement with the said Anna M. Plynn agreeing

to pay to her the sum of ninety-seven thousand

dollars ($97,000.00) in lawful money of the United

States, a copy of which said agreement is hereto

annexed marked Exhibit ^'A" and made a part

thereof, said parties of the first, second and third

parts hereby guarantee the payment by said Moni-

dah Trust to said party of the fifth part of the

sum of ninety-seven thousand dollars ($97,000.00)

lawful money of the United States, pursuant to the

terms of said agreement:

And furthermore agree that in the event said

Monidah Trust for any reason whatever shall fail

to pay said sum of ninety-seven thousand dollars

($97,000.00) as provided in said agreement, then,

in that event, said parties of the first, second and

third parts hereby agree to pay said sum of ninety-

seven thousand dollars ($97,000.00) to the said party

of the ^7'ih. part at the time and in the manner and

under the conditions specified in said agreement of

said Monidah Trust.

The liability of said parties of the first part un-

der said guarantee and promise shall be joint and

several as between themselves and said fifth party,

provided, however, that their liability shall be

limited to fifty-one one-hundredths (51/100) of the
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amount payable as aforesaid by said Monidah Trust

to said party of the fifth part. The liability of the

parties of the second and third parts under said

guarantee and promise shall be joint and several

as between themselves and said fifth party, pro-

vided, however, that their liability shall be limited

to fortj^-nine one-hundredths (49/100) of the

amount payable as aforesaid by said Monidah Trust

to said party of the fifth part. [55]

In the event of any distribution, partial or final,

being made in the matter of the estate of James A.

Murray, deceased, to any of the parties hereto, or

any of their assigns, of any of the stock of said

Monidah Trust prior to the payment of said sum
to said party of the fifth part, the said stock upon

distribution shall be immediately deposited by said

executor for each of said distributees in the Union

Trust Company of San Francisco, California, and

shall be held by it as security for the payment to

said party of the fifth part of the amount guaran-

teed or payable hereunder as aforesaid by the par-

ties of the first, second and third parts to said party

of the fifth part by said Monidah Trust, and the

payment of which is hereby guaranteed by said

parties of the first, second and third parts.

VI.

The said Monidah Trust having entered into an

agreement with the said parties of the fourth part,

agreeing to pay them the sum of ninety-seven thou-

sand dollars ($97,000.00) in lawful money of the

United States, a copy of which agreement is hereto

annexed marked Exhibit ^^B'^ and made a part
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hereof, said parties of the first, second and third

parts hereby guarantee the payment by said Moni-

dah Trust to said parties of the fourth part of the

sum of ninety-seven thousand dollars ($97,000.00)

lawful money of the United States, pursuant to the

terms of said agreement;

And furthermore agree that in the event said

Monidah Trust for any reason whatever shall fail

to pay said sum of ninety-seven thousand dollars

($97,000.00) as provided in said agreement, then

in that event, said parties of the first, second and

third parts hereby agree to pay said sum of ninety-

seven thousand dollars ($97,000.00) to the said par-

ties of the fourth part at the time and in the man-

ner and under the conditions specified in said

agreement of said Monidah Trust. [56]

The liability of said parties of the first part under

said guarantee and promise shall be joint and sev-

eral, provided, however, that their liability shall be

limited to fifty-one one-hundredths (51/100) of the

amount payable as aforesaid by said Monidah Trust

to said parties of the fourth part. The liability

of the parties of the second and third parts under

said guarantee and promise shall be joint and sev-

eral, provided, however, that their liability shall be

limited to forty-nine one-hundredths (49/100) of

the amount payable as aforesaid by said Monidah

Trust to said parties of the fourth part.

In the event of any distribution, partial or final,

being made in the matter of the estate of James A.

Murray, deceased, to any of the parties hereto, or

any of their assigns, of any of the stock of said
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Monidah Trust prior to the payment of said sum
to said parties of the fourth part, the said stock

upon distribution shall be immediately deposited

by each of said distributees in the Union Trust

Company of San Francisco, California, and shall

be held by it as security for the payment to said

parties of the fourth part of the amount guaranteed

or payable hereunder as aforesaid by the parties

of the first, second and third parts to said parties

of the fourth part by said Monidah Trust, and the

payment of Avhich is hereby guaranteed by said

parties of the first, second and third parts.

VII.

It is agreed between the parties hereto, other than

the parties of the fourth and fifth parts, that in-

asmuch as the value of the stock of the said Moni-

dah Trust will be decreased by the payment out of

its assets of the amounts referred to in Paragraphs

V and VI of this agreement, there shall be paid

to the said Mrs. T. J. Murray out of the assets of

said Monidah Trust [57] (provided no attack

has been made upon the validity of said instrument

by any of the children of T. J. Murray, as here-

inbefore mentioned) within eighteen (18) months

after the admission to probate of said instrument

as the last will and testament of said James A.

Murray, deceased, provided no contest has been

filed or is pending, praying for the revocation of

the probate of said instrument, and in the event

that such contest is then pending, then upon the

expiration of sixty days after the judgment in such

contest shall have been rendered or entered, the
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sum of eleven thousand dollars ($11,000.00), that

being the difference in value of five hundred (500)

shares of the capital stock of the Monidah Trust

after the payment from its assets of the amounts

specified in paragraphs V and VI hereof. [58]

EXHIBITS ^^A'' AND ^^B" REFERRED TO
IN THE AFORE-DESIGNATED PARA-
GRAPHS.

EXHIBIT ^^A.''

THIS AGREEMENT made this 10th day of Oc-

tober, 1921, by MONIDAH TRUST, a corporation

duly organized and existing under and by virtue

of the laws of the State of Delaware, the party of

the first part, and ANNA M. FLYNN, the party

of the second part,

WITNESSETH THE FOLLOWING:
1. The capital stock of the party of the first part

is $50,000.00, divided into 10,000 shares of the par

value of Five ($5.00) per share.

2. James A. Murray in his lifetime, and at the

time of his death, was the undisputed owner of a

majority of the shares of the capital stock of said

party of the first part.

3. Said James A. Murray died on the 11th day

of May, 1921, leaving an instrument purporting

to be his last will, dated January 26th, 1921, in

which he bequeathed and devised his entire estate,

including all of his shares of the capital stock of

said party of the first part, to various legatees and

devisees, and in which he bequeathed the residue

of his estate to his wife, Mary H. Murray.
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4. On the 21st day of May, 1921, said instrument

was filed in the Superior Court of the County of

Monterey, State of California, by W. S. K. Brown,

named therein as executor for the probate thereof,

and for the issuance to him of letters testamentary.

5. On the 8th day of June, 1921, said party of

the second part filed in said Superior Court written

grounds of opposition to the probate of said instru-

ment as the will of said James A. Murray, deceased,

and thereafter said W. S. K. Brown, respondent

in said contest, and as petition for the probate of

said [59] will and the person named therein as

executor thereof, filed his Answer to said written

grounds of opposition. The issues raised by said

grounds of opposition and the Answer thereto have

not yet been tried.

6. Said W. S. K. Brown is now, and ever since

the 24th day of Ma}^, 1921, has been the duly ap-

pointed, qualified and acting Special Administra-

tor of the estate of said James A. Murray, deceased,

and as such special administrator claims that the

estate of said James A. Murray, deceased, is the

owner of all but four shares of the capital stock

of said party of the first part, and that he, as such

special administrator of said estate, is entitled to

the possession thereof.

7. After the death of said James A. Murray, his

nephew, James E. Murray, claimed to be the owner

of 4000 shares of the capital stock of the party of

the first part, evidenced by certificates found among

the effects of the deceased at the time of his death,

and instituted actions in various courts to deter-
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mine his ownership of said 4O00 shares. Said ac-

tions to determine the ownership of said 4000 shares

of said capital stock are still pending and undeter-

mined.

8. There is now pending litigation between said

James E. Murray and the party of the first part,

involving certain property rights of the party of

the first part.

9. The control of the party of the first part will

be affected by the result of said litigation com-

menced as aforesaid by said James E. Murray to

determine the ownership of said 4000 shares.

10. It is for the best interest of the party of the

first part and all of the shareholders, that said liti-

gation involving the validity of the alleged last will

of said James A. Murray, deceased, and said liti-

gation affecting the ownership of [60] said 4000

shares of stock, and all litigation between James E.

Murray and the party of the first part, should be

settled, compromised and terminated.

11. Said James E. Murray has this day agreed

to compromise and settle said litigation involving

the ownership of said 4000 shares of stock, and all

other litigation herein referred to, by instruments

in writing contemporaneous herewith, executed by

him and other parties to said agreements, and said

Anna M. Flynn has in one of said instruments

agreed to dismiss her grounds of opposition to the

probate of said will of said James A. Murray, de-

ceased, and has consented to the probate thereof.

NOW THEREFOEE, by reason of the premises

and in consideration of a settlement this day of all
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litigation between said James E. Murray and the

Estate of James A. Murray, deceased, and other

litigation affecting said estate and rights of the

parties interested therein, and in consideration of

the dismissal of said grounds of opposition to the

probate of the will of said James A. Murray, de^

ceased, by said party of the second part, and her

consent to the probate of said will, said party of

the first part does hereby agree to pay to said party

of the second part, or to Messrs. Sullivan & Sullivan

and Theo. J. Roche, her attorneys in fact, at the

Union Trust Company of San Francisco in the

City and County of San Francisco, State of Cali-

fornia, the sum of Ninety-seven Thousand Dollars

($97,000.00) in lawful money of the United States,

on or before eighteen months from date of order

of the Superior Court of the County of Monterey,

State of California, or of any other court having

jurisdiction over the estate of said James A. Mur-

ray, deceased, admitting to probate said instrument

dated January 26, 1921, as the last will and testa-

ment of said deceased, provided no contest of said

will or its probate is then pending ; and in the event

that such contest [61] is then pending, then upon

the expiration of sixty days after the judgment in

said contest shall have been rendered or entered.

Said sum shall not bear interest until the expiration

of eighteen months from date of order admitting

said will to probate.

IN WITNESS WHEREOF, the party of the

first part by its President and Secretary thereunto

duly authorized, has executed instrument and affixed
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its corporate seal, and the said party of the second

part has hereunto set her hand, the day and year

first above written.

MONIDAH TRUST.
By JAMES E. MURRAY,

Vice President.

By
,

Secretary.

Party of the First Part.

Party of the Second Part. [62]

EXHIBIT ^'B.
n

THIS AGREEMENT, made this 10th day of

October, 1921, by MONIDAH TRUST, a corpora-

tion duly organized and existing under and by vir-

tue of the laws of the State of Delaware, the party

of the first part, and ANNA M. GOLDEN, ELLEN
F. GOLDEN, AGNES DOYLE, KATHERINE
TURNER, MRS. JOHN MARTIN, FRANK
GOLDEN, EMMETT J. GOLDEN and THOMAS
GOLDEN, the parties of the second part,

WITNESSETH THE FOLLOWING:
1. The capital stock of the party of the first

part is $50,000.00 divided into 10,000 shares of the

par value of five dollars ($5.00) per share.

2. James A. Murray in his lifetime, and at the

time of his death was the undisputed owner of a

majority of the shares of capital stock of said party

of the first part.

3. Said James A. Murray died on the 11th day

of May, 1921, leaving an instrument purporting to
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be his last will dated January 26tli, 1921, in which

he bequeathed and devised his entire estate, includ-

ing all of his shares of the capital stock of said

party of the first part, to various legatees and devi-

sees, and in which he bequeathed the residue of

his estate to his wife, Mary H. Murray.

4. On the 21st day of May, 1921, said instru-

ment was filed in the Superior Court of the County

of Monterey, State of California, by W. S. K.

Brown, named therein as executor, for the probate

thereof, and for the issuance to him of letters testa-

mentary.

5. On the 8th day of June, 1921, Agnes Doyle,

one of the parties of the second part, filed in said

Superior Court, written grounds of opposition to

the probate of said instrument [63] as the will

of said James A. Murray, deceased, and thereafter

said W. S. K. Brown, respondent in said contest,

and as petitioner for the probate of said will and

the person named therein as executor thereof, filed

his Answer to said written grounds of opposition.

The issues raised by said grounds of opposition and

the Answer thereto have not yet been tried.

6. Said W. S. K. Brown is now, and ever since

the 24th day of May, 1921, has been the duly ap-

pointed, qualified and acting Special Administrator

of the estate of said James A. Murray, deceased,

and as such special administrator claims that the

estate of said James A. Murray, deceased, is the

owner of all but four shares of the capital stock

of said party of the first part, and that he, as such
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special administrator of said estate, is entitled to

the possession thereof.

7. After the death of said James A. Murray,

his nephew, James E. Murray, claimed to be the

owner of 4000 shares of the capital stock of the

party of the first part, evidenced by certificates

found among the effects of the deceased at the time

of his death, and instituted actions in various courts

to determine his ownership of said 4000 shares.

Said actions to determine the ownership of said

4000 shares of said capital stock are still pending

and undetermined.

8. There is now pending litigation between said

James E. Murray and the party of the first part

involving certain property rights of the party of

the first part.

9. The control of the party of the first part will

be affected by the result of said litigation com-

menced as aforesaid by said James E. Murray to de-

termine the ownership of said 4000 shares.

10. It is for the best interest of the party of the

first part and all of its shareholders, that said liti-

gation [64] involving the validity of the alleged

last will of said James A. Murray, deceased, and

said litigation affecting the ownership of said 4000

shares of stock, and all litigation between James

E. Murray and the party of the first part, should

be settled, compromised and terminated.

11. Said James E. Murray has this day agreed

to compromise and settle said litigation involving

the ownership of 4,000 shares of stock, and all other

litigation herein referred to, by separate instru-
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ments in writing contemporaneous herewith, ex-

ecuted by him and other parties to said agreements,

and said Agues Doyle has in one of said instru

ments agreed to dismiss her grounds of opposition

to the probate of said will of said James A. Murray,

deceased, and has consented to the probate thereof.

NOW, THEREFORE, by reason of the premises,

and in consideration of a settlement this day of all

litigation between said James E. Murray and the

Estate of James A. Murray, deceased, and other liti-

gation affecting said estate and rights of the parties

interested therein, and in consideration of the dis-

missal of said grounds of opposition to the probate of

the will of said James A. Murray, deceased, by said

Agnes Doyle, and her consent to the probate of said

will, said party of the first part does hereby agree

to pay to said parties of the second part or to M. J.

Martin, their attorney-in-fact, at the Union Trust

Company of San Francisco in the City and County

of San Francisco, State of California, the sum of

ninety-seven thousand dollars ($97,000.00) in law-

ful money of the United States, on or before eight-

een months from date of order of the Superior

Couil: of the County of Monterey, State of Califor-

nia, or of any other court having jurisdiction over

the estate of said James A. Murray, deceased, ad-

mitting to probate said instrument dated January

26, 1921, as the last will and said deceased, pro-

vided no contest of [65] said will or its probate

is then pending; and in the event that such contest

is then pending then upon the expiration of sixty

days after the judgment in said contest shall have
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been rendered or entered. Said sum shall not bear

interest until the expiration of eighteen months

from date of order admitting said will to probate.

IN WITNESS WHEREOF, the party of the

first part by its President and Secretary thereunto

duly authorized, has executed this instrument and

affixed its corporate seal, and the said parties of the

second part have hereunto set their hands, the day

and year first above written.

MONIDAH TRUST.
By JAMES E. MURRAY,

Vice-President.

By
,

Secretary.

Party of the First Part.

Parties of the Second Part.

[Endorsed]: Filed Sept. 27, 1928. [66]

(Title of Court and Cause.)

AMENDED MOTION TO DISMISS (MONIDAH
TRUST AND MARY H. MURRAY).

Now come the defendants in the above-entitled
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action, Monidah Trust, a corporation, and Mary
H. Murray, and file this their amended motion to

dismiss the above-entitled action and move the

above-entitled court to dismiss the second amended

bill of complaint on file in the above-entitled action

upon each and every of the following grounds to

wit:

(1) That said second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against these defendants.

(2) That said second amended bill of complaint

does not state facts sufficient to constitute a valid or

any cause of action in equity, or otherwise, against

any of these defendants.

(3) That said second amended bill of complaint

does not state facts sufficient to entitle complain-

ants, or any of them, to any relief as against these

defendants.

(4) That said second amended bill of complaint

does not state facts sufficient to entitle complainants,

or any of them, to any relief as against any of these

defendants.

(5) That there is a misjoinder of causes of ac-

tion in said second amended bill of complaint in

this: That an alleged cause of action against all or

some of the defendants herein (including these

defendants) to cancel certain outstanding certifi-

cates of this defendant, Monidah Trust, a corpora-

tion, aggregating 4,000 shares, and to [67] re-

cover on behalf of said corporation certain dividends

heretofore paid thereon with an alleged cause of
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action against certain of said defendants, viz. : This

defendant Mary H. Murray and defendant James E.

Murray (not appearing herein) to recover on behalf

of this defendant, Monidah Trust, a corporation,

certain property alleged to have been received by

them, alleged to belong to this defendant Monidah

Trust, a corporation, which causes of action are

not separately stated therein and each of which

causes of action does not affect equally or otherwise

or at all all of the parties to said action.

(6) That there is a misjoinder of causes of

action in said second amended bill of complaint in

this: That an alleged cause of action in favor of

plaintiffs against all or certain of the defendants

herein to cancel certain outstanding certificates of

this defendant, Monidah Trust, a corporation, ag-

gregating 4,000 shares and to recover certain divi-

dends heretofore paid by this defendant, Monidah

Trust, a corporation, thereon, with an alleged cause

of action in favor of this defendant, Monidah Trust,

a corporation, against certain defendants, viz. : This

defendant Mary H. Murray, and defendant, James

E. Murray (not appearing herein) to recover cer-

tain property alleged to have been received by them,

alleged to belong to this defendant, Monidah Trust,

a corporation, which causes of action are not sep-

arately stated therein and each of which causes of

action does not affect equally or otherwise or at all

all of the parties to said action.

(7) That said second amended bill of complaint

is uncertain in this: That it is not alleged therein

and it is impossible to ascertain or determine there-
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from whether [68] the estate of May Murray, de-

ceased is being- or was administered upon, and if be-

ing administered, who the representative of said es-

tate was or is, and if already administered, to whom
said estate w^as distributed and whom said May Mur-

ray left surviving as her heirs at law, or if she died

testate, to w^hom she devised or bequeathed her

estate.

(8) That there is a nonjoinder of parties de-

fendant in said second amended bill of complaint in

that the personal representative of said May
Murray, deceased, and/or the heirs of said May
Murray, deceased, and/or the legatees or devi-

sees in her will, if she left any will, have not been

joined as parties defendant in said action with the

defendants herein.

(9) That each of the alleged causes of action

set forth in said second amended bill of complaint

is barred by the laches of said plaintiffs and of

each of them.

(10) That each of the alleged causes of action

set forth in x^laintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 4

of section 338 of the Code of Civil Procedure of the

State of California.

(11) That each of the alleged causes of action

set forth in plaintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 1

of section 337 of the Code of Civil Procedure of

the State of California.

This amended motion to dismiss said action and

to dismiss said second amended bill of complaint
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is made separately on behalf of each of the defend-

ants appearing jointly herein.

WHEREFORE, said defendants Monidah Trust,

a corporation, [69] and Mary H. Murray, pray,

and each of them prays that said action and said

second amended bill of complaint be dismissed, and

that they have and recover judgment for their costs

incurred herein.

Dated: July 24, 1928.

SULLIVAN & SULLIVAN and THEO J.

ROCHE,
Attorneys for Said Defendants Monidah Trust, a

Corporation, and Mary H. Murray.

Receipt of a copy of the within amended motion

is hereby admitted this 14th day of August, 1928.

NAT SCHMULOWITZ,
Attorney for Plaintiff.

[Endorsed] : Piled August 14, 1928. [70]

(Title of Court and Cause.)

AMENDED MOTION TO DISMISS (W. S. K.

BROWN, WALTER LINPORTH AND
STUART HALDORN).

Now come the defendants in the above-entitled

action, W. S. K. Brown, Walter Linforth and

Stuart Haldorn and file this, their amended motion

to dismiss the above-entitled action and move the

above-entitled court to dismiss the second amended

bill of complaint on file in the above-entitled action
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upon each and every of the following grounds to

wit:

(1) That said second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against these defendants.

(2) That said second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against any of these defendants.

(3) That said second amended bill of complaint

does not state facts sufficient to entitle complain-

ants, or any of them, to any relief as against these

defendants.

(4) That said second amended bill of complaint

does not state facts sufficient to entitle complain-

ants, or any of them, to any relief as against any of

these defendants.

(5) That there is a misjoinder of causes of ac-

tion in said second amended bill of complaint in

this: That an alleged cause of action against all or

some of the defendants herein (including these

defendants) to cancel certain outstanding certifi-

cates of said defendant, Monidah Trust, a corpora-

tion, aggregating 4,000 shares, and to [71] re-

cover on behalf of said corporation certain divi-

dends heretofore paid thereon with an alleged cause

of action against certain of said defendants, viz.:

Mary H. Murray and James E. Murray (not ap-

pearing herein), to recover on behalf of said de-

fendant Monidah Trust, a corporation, certain prop-

erty alleged to have been received by them alleged
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to belong to said defendant Monidah Trust, a cor-

poration, which causes of action are not separately

stated therein, and each of which causes of action

does not affect equally or otherwise or at all all of

the parties to said action.

(6) That there is a misjoinder of causes of ac-

tion in said second amended bill of complaint in

this: That an alleged cause of action in favor of

plaintiff against all or certain of the defendants

herein to cancel certain outstanding certificates of

said defendant, Monidah Trust, a corporation, ag-

gregating 4,000 shares, and to recover certain divi-

dends heretofore paid by said corporation thereon

with an alleged cause of action in favor of said

defendant, Monidah Trust, a corporation, against

certain defendants, viz. : Mary H. Murray and

James E. Murray (not appearing herein) to recover

certain property alleged to have been received by

them alleged to belong to said defendant Monidah

Trust, a corporation, which causes of action are not

separately stated therein, and each of which causes

of action does not affect equally or otherwise or at

all, all of the parties to said action.

(7) That said second amended bill of complaint

is uncertain in this: That it is not alleged therein,

and it is impossible to ascertain or determine there-

from whether the estate of May Murray, deceased,

is being or was administered [72] upon, and if

being administered, who the representative of said

estate was or is, and if already administered to

whom said estate was distributed and whom said

Mav Murrav left surviving as her heirs at law, or
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if she died testate, to whom she devised or be-

queathed her estate.

(8) That there is a nonjoinder of parties de-

.
fendant in said second amended bill of complaint in

that the personal representative of said May Mur-

ray, deceased, and/or the heirs of said May Murray,

deceased, and/or the legatees or devisees in her will

if she left any will, have not been joined as parties

defendant in said action with the defendants herein.

(9) That each of the alleged causes of action set

forth in said second amended bill of complaint is

barred by th^ laches of said plaintiffs and of each

of them.

(10) That each of the alleged causes of action

set forth in plaintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 4

of section 338 of the Code of Civil Procedure of the

State of California.

(11) That each of the alleged causes of action

set forth in plaintiff's second amended bill of com-

plaint is barred by the provisions of subdivision 1

of section 337 of the Code of Civil Procedure of the

State of California.

This amended motion to dismiss said action and

to dismiss said second amended bill of complaint

is made separately on behalf of each of the defend-

ants appearing jointly herein.

WHEREFORE, said defendants W. S. K.

Brown, Walter Linforth and Stuart Haldorn, pray,

and each of them, prays that said action and said

second amended bill of complaint be dismissed, and
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that they have and recover judgment for [73]

their costs incurred herein.

Dated: July 24, 1928.

SULLIVAN & SULLIVAN and THEO. J.

ROCHE,
Attorneys for Said Defendants W. S. K. Brown,

Walter Linforth and Stuart Haldorn.

Receipt of a copy of the within amended motion

is hereby admitted this 14th day of August, 1928.

WILLIAM LUCKING and

NAT SCHMULOWITZ,
Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 14, 1928. [74]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Tuesday, the 25th day of September,

in the year of our Lord one thousand nine hun-

dred and twenty-eight. Present: The Honor-

able FRANK H. KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—SEPTEMBER 25, 1928

—ORDER GRANTING MOTION TO DIS-

MISS SECOND AMENDED BILL OF COM-
PLAINT.

ORDERED that the motion to dismiss second

amended bill of complaint, heretofore arg-ued and
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submitted, being now fully considered, be and the

same is hereby granted. [75]

[Title of Court and Cause.]

EXCEPTION TO ORDER GRANTING DE-
FENDANTS' MOTION TO DISMISS SEC-

OND AMENDED BILL OF COMPLAINT.

Come now the plaintiffs in the above-entitled

action, and each of them, and hereby except to the

order of the above-entitled court made on Septem-

ber 25, 1928, granting the defendants' motion to

dismiss the second amended bill of complaint on file

in the above-entitled action.

Dated: September 26, 1928.

WM. LUCKING,
NAT SCHMULOWITZ,

Attorneys for Plaintiffs.

Allowed and approved.

FRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed Sept. 27, 1928. [76]
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Third Division.

IN EQUITY—No. 1878.

WILLIAM S. MURRAY, ANNA JANE MUR-
RAY, ELWOOD A. MURRAY, MARGA-
RET WANNEMACHER, EARL MIN-
NICK, Administrator, etc..

Plaintiffs,

vs.

MONIDAH TRUST, a Corporation, MARY H.

MURRAY, JAMES E. MURRAY, W. S. K.

BROWN, WALTER H. LINFORTH and

STUART HALDORN,
Defendants.

PINAL DECREE DISMISSING SECOND
AMENDED BILL OP COMPLAINT AND
ACTION.

The motion of the defendants Monidah Trust, a

corporation, Mary H. Murray, W. S. K. Brown,

Walter H. Linforth and Stuart Haldorn, to dismiss

the second amended bill of complaint on file in the

above-entitled action, having been granted on the

25th day of September, A. D. 1928, without leave to

amend the second amended bill of complaint, and

an order having been made and entered granting

defendants' motion to dismiss the second amended

bill of complaint,

—
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IT IS ORDERED, ADJUDGED AND DE-

CREED, that the second amended bill of complaint

on file in the above-entitled action, be, and the same

is hereby dismissed and the action is dismissed.

Dated: October 5th, A. D. 1928.

FRANK H. KERRIGAN,
Judge.

O. K.—T. J. ROCHE.

[Endorsed] : Filed and Entered Oct. 5, 1928.

[77]

[Title of Court and Cause.]

EXCEPTION TO FINAL DECREE DISMISS-
ING SECOND AMENDED BILL OF COM-
PLAINT AND ACTION.

Come now the plaintiffs in the above-entitled

action, and each of them, and hereby except to the

final decree dismissing the second amended bill of

complaint on file in the above-entitled action, and

action, made and entered on the 5th day of October,

A. D. 1928.

Dated: October 4, A. D. 1928.

WILLIAM LUCKING,
NAT SCHMULOWITZ,

Attorneys for Plaintiffs.

Allowed and approved.

FRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed Oct. 5, 1928. [78]
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[Title of Court and Cause.]

SUPPLEMENTAL STIPULATION AS TO
PACTS AND PROCEEDINGS HAD AND
TAKEN.

IT IS STIPULATED by the parties that the fol-

lowing f^cts be considered a part of the record on

appeal in this case, to save the expense of printing

in full the pleadings therein referred to.

That the bill of complaint in this cause was filed

on the 31st day of May, 1927 ; said bill of complaint

was in the same form as the second amended bill of

complaint (copied at length in this record), except

that said second amended bill of complaint con-

tains additional paragraphs numbered 10, 11, 12

and 13.

Motions to dismiss said original bill of complaint

were made by the defendants in substantially the

same form and upon the same grounds as those con-

tained in the motion to dismiss said second amended

bill of complaint filed August 14, 1928.

That said original motions to dismiss were duly

argued [79] orally before the Court and briefs

submitted by all the parties.

On January 30, 1928, all groimds of said motions

to dismiss were overruled except that of misjoinder

of causes of action.

Thereupon and in due course the plaintiffs, upon
leave granted, amended their bill of complaint by
filing the first amended bill of complaint. This first

amended bill of complaint omitted paragraphs 10,
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11, 12, 13, 14, 15, 16, 17, 18 and 19 (as now contained

in said second amended bill of complaint), said

paragraphs being a statement of the second cause of

action of the plaintiffs, which defendants claimed

constituted a misjoinder of actions.

Thereupon the defendants filed another motion to

dismiss said first amended bill of complaint upon

the same grounds as those now set forth in the

present motion to dismiss filed August 14, 1928,

except there was omitted therefrom the objection

that there w^as a misjoinder of causes of action.

Thereupon and in due course said motions to

dismiss said first amended bill of complaint were

presented to the Court and thereafter granted.

Thereafter, and in due course, the plaintiffs ob-

tained permission to again amend their bill of com-

plaint by filing the present second amended bill of

complaint. This having been done by the plaintilfs,

amended motions to dismiss were filed by the de-

fendants on August 14, 1928 ; thereafter, and in due

course, the above-entitled court, on or about the

25th day of September, A. D. 1928, sustained and
granted said motions to dismiss the second amended
bill of complaint and on or about the 5th day of

October, A. D. 1928, there was entered in the above-

entitled cause the final decree dismissing the second

amended bill of complaint and action, from which
said final decree dismissing the second amended
[80] bill of complaint and action the above-named
plaintiffs appeal.
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Dated: November 19th, 1928.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ,

WYMAN, AIKINS & BEUNE,
By NAT SCHMULOWITZ,

GEORGE B. HARRIS,
Attorneys for Plaintiffs.

SULLIVAN & SULLIVAN and THEO. J.

ROCHE,
Attorneys for all of the Defendants, Excepting

James E. Murray. [81]

[Title of Court and Cause.]

ORDER APPROVING AND ALLOWING SUP-
PLEMENTAL STIPULATION AS TO
FACTS AND PROCEEDINGS HAD AND
TAKEN.

Good cause appearing therefor, and it further

appearing that the foregoing supplemental stipula-

tion will materially aid in the reduction of the

record on appeal in the above-entitled cause, and

that said supplemental stipulation contains in

proper form all of the facts and proceedings essen-

tial to the decision of the questions presented for

review on the appeal of plaintiffs, William S. Mur-

ray, Anna Jane Murray, Elwood A. Murray, Mar-

garet Wannemacher, Earl Minnick, Administrator

of the Estate of Essie Minnick, in the above-entitled

cause, the same is hereby settled, allowed and ap-

proved.
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Dated: This 26tli day of Nov. 1928.

FRANK H. KERRIGAN,
Judge of the District Court.

[Endorsed] : Filed Nov. 27, 1928. [82]

[Title of Court and Cause.]

PETITION FOR APPEAL TO THE UNITED
STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

Plaintiffs above named, William S. Murray, Anna

Jane Murray, Elwood A. Murray, Margaret Wan-
nemacher. Earl Minnick, Administrator of the Es-

tate of Essie Minnick, conceiving themselves, and

each of them, aggrieved by the decree made and

entered on the 5th day of October, A. D. 1928, in

the above-entitled cause, do hereby appeal from

said order and decree to the United States Circuit

Court of Appeals for the Ninth Circuit, for the

reasons specified in the assignment of errors, which

is filed herewith, and they pray that this appeal be

allowed, and that a transcript of the record, pro-

ceedings and papers, upon which said decree was
made, duly authenticated, be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

The aforesaid petitioners, and each of them, pray
that [83] this appeal may be allowed upon the

giving of a cost bond in an amount to be fixed by
this Court, and petitioners pray for all general and
equitable relief.
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Dated : November 23, 1928.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ, WY-

MAN, AIKINS & BRUNE,
By NAT SCHMULOWITZ,

GEORGE B. HARRIS,
Solicitors for Plaintiffs.

[Endorsed] : Filed Nov. 26, 1928. [84]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Come now the plaintiffs, William S. Murray,

Anna Jane Murray, Elwood A. Murray, Margaret
Wannemacher, Earl Minnick, Administrator of the

Estate of Essie Minnick, by their solicitors Wm.
Lucking, Esq., and Gavin McNab, Schmulowitz,

Wyman, Aikins & Brune, Nat Schmulowitz, Esq.,

and George B. Harris, Esq., and in connection with

their petition for allowance of appeal herein say

that the decree entered in the above-entitled cause

on the 5th day of October, A. D. 1928, dismissing

the second amended bill of complaint and action is

erroneous and unjust to the said plaintiffs, and
each of them, for the reasons following, to wit:

1. Said decree is erroneous and unsupported by
the pleadings in dismissing the second amended
bill of complaint of plaintiffs.

2. Said decree is erroneous and unsupported by
the pleadings in dismissing the action herein.



vs. Monidah Trust et al, 89

3. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint and [85] the action herein should

not have been dismissed on the motion of the de-

fendants, Monidah Trust, a corporation, Mary H.

Murray, W. S. K. Brown, Walter H. Linforth and

Stuart Haldorn, or any of said defendants, upon

all or any of the grounds named in the amended

motions to dismiss of said defendants filed herein

on the 14th day of August, A. D. 1928.

4. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that the second amended bill of com-

plaint does not state facts sufficient to constitute a

valid or any cause of action, in equity, or otherwise,

against these defendants, which said ground is

designated as No. 1 in the defendants' motion to

dismiss filed herein on the 14th day of August A. D.

1928.

5. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on the

ground that the second amended bill of complaint

does not state facts sufficient to constitute a valid

or any cause of action in equity, or otherwise,

against any of these defendants, which said ground
is designated as No. 2 in the defendants' motion to

dismiss filed herein on the 14th day of August, A. D.

1928.
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6. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that the second amended bill of com-

plaint does not state facts sufficient to entitle com-

plainants, or any of them, to any relief as against

these defendants, which said groimd is designated

as No. 3 in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928. [86]

7. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein, should not have been dismissed,

and the action should not have been dismissed, on

the ground that the second amended bill of com-

plaint does not state facts sufficient to entitle com-

plainants, or any of them, to any relief as against

any of these defendants, which said ground is desig-

nated as No. 4 in the defendants' motion to dismiss,

filed herein on the 14th day of August, A. D. 1928.

8. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed, on

the ground that there is a misjoinder of causes of

action in said second amended bill of complaint,

which said grounds are designated as Nos. 5 and 6

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

9. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein, should not have been dismissed,
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and the action should not have been dismissed, on

the ground that the second amended bill of com-

plaint is uncertain, which said ground is designated

as No. 7 in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928.

10. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein, should not have been dis-

missed, and the action should not have been dis-

missed, on the ground that there is a nonjoinder of

proper defendants, which said ground is designated

as No. 8 in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928. [87]

11. Said decree is erroneous and unsupported

by the pleadings in this, that the second amended

bill of complaint herein should not have been dis-

missed, and the action should not have been dis-

missed on the ground that the alleged cause of

action set forth in said second amended bill of com-

plaint is barred by the laches of said plaintiffs, and

of each of them, which said ground is designated as

No. 9, in the defendants' motion to dismiss filed

herein on the 14th day of August, A. D. 1928.

12. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that each of the alleged causes of action

set forth in plaintiffs' second amended bill of com-

plaint is barred by the provisions of Subdivision

4 of Section 338 of the Code of Civil Procedure of

the State of California, which said ground is desig-
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nated as No. 10 in the defendants' motion to dismiss

filed herein on the 14th day of August, A. D. 1928.

13. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill

of complaint herein should not have been dismissed,

and the action should not have been dismissed on

the ground that each of the alleged causes of action

set forth in plaintiffs' second amended bill of com-

plaint is barred by the provisions of Subdivision

1 of Section 337 of the Code of Civil Procedure of

the State of California, which said ground is desig-

nated as No. 11 in the defendants' motion to dis-

miss, filed herein on the 14th day of August, A. D.

1928.

WHEREFORE, plaintiffs, William S. Murray,

Anna Jane Murray, Elwood A. Murray, Margaret

Wannemacher, Earl Minnick, [88] Adminis-

trator of the Estate of Essie Minnick, and each of

them, pray that said decree be reversed in whole,

and as to each of its parts, with costs to these plain-

tiffs.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ, WY-

MAN, AIKINS & BRUNE,
By NAT SCHMULOWITZ,

GEORGE B. HARRIS,
Solicitors for Plaintiffs.

[Endorsed] : Piled Nov. 26, 1928. [89]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OP BOND.

WHEREAS, plaintifes, William S. Murray,

Anna Jane Murray, Elwood A. Murray, Margaret

Wannemacher, Earl Minnick, Administrator of the

Estate of Essie Minnick, have presented their peti-

tion for an appeal from the decree made and entered

herein on the 5th day of October, A. D. 1928, and

accompanied the same with their assignment of er-

rors, and have prayed that said appeal be allowed,

—

NOW, IT IS ORDERED that an appeal be al-

lowed to said plaintiffs to the United States Circuit

Court of Appeals for the Ninth Circuit, from the

decree herein made and entered on the 5th day of

October, A. D. 1928, and that said petition be

granted upon the filing of bond in the sum of

$300.00.

Dated : Nov. 26th, 1928.

PRANK H. KERRIGAN,
District Judge.

[Endorsed] : Piled Nov. 27, 1928. [90]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, William S. Murray, Anna Jane Murray,

Elwood A. Murray, Margaret Wannemacher, Earl

Minnick, Administrator of the Estate of Essie Min-

nick, and each of us, as principals, and as surety,

are held and firmly bound unto Monidah Trust,

a corporation, Mary H. Murray, James E. Murray,

W. S. K. Brown, Walter H. Linforth and Stuart

Haldorn in the full and just sum of $300.00, to be

paid to the said Monidah Trust, a corporation,

Mary H. Murray, James E. Murray, W. S. K.

Brown, Walter H. Linforth and Stuart Haldorn,

certain attorney, executors, administrators or as-

signs ; to which payment, well and truly to be made,

we bind ourselves, our heirs, executors and admin-

istrators, jointly and severally, by these presents.

Sealed with our seals and dated this 23d day of

November, in the year of our Lord one thousand

nine hundred and [91] twenty-eight.

WHEREAS, lately at a District Court of the

United States for the Northern District of Cali-

fornia, in a suit pending in said court between

William S. Murray, Anna Jane Murray, Elwood A.

Murray, Margaret Wannemacher, Earl Minnick,

Administrator of the Estate of Essie Minnick,

Plaintiffs, vs. Monidah Trust, a Corporation, Mary

H. Murray, James E. Murray, W. S. K. Brown,

Walter H. Linforth and Stuart Haldorn, Defend-
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ants, a final decree was rendered against the said

William S. Murray, Anna Jane Murray, Elwood A.

Murray, Margaret Wannemacher, Earl Minnick,

Administrator of the Estate of Essie Minnick, dis-

missing the action and the second amended bill of

complaint on file therein, and the said William S.

Murray, Anna Jane Murray, Elwood A. Murray,

Margaret Wannemacher, Earl Minnick, Adminis-

trator of the Estate of Essie Minnick, having ob-

tained from said court an order that an appeal there-

from to reverse the said final decree rendered in the

aforesaid suit and a citation directed to the said

Monidah Trust, a corporation, Mary H. Murray,

James E. Murray, W. S. K. Brown, Walter H. Lin-

forth and Stuart Haldorn, citing and admonishing

them to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden in San Francisco, in the State of California.

Now, the condition of the above obligation is such,

that if the said William S. Murray, Anna Jane

Murray, Elwood A. Murray, Margaret Wanne-
macher, Earl Minnick, Administrator of the Estate

of Essie Minnick shall prosecute said appeal to ef-

fect, and answer all costs if they fail to make their

plea good, then the above obligation to be void ; else

to remain in full force and virtue.

It is expressly agreed by the said surety that, in

case of a breach of any condition of this bond, the

above-entitled court may, upon notice to the said

surety of not less than ten (10) days proceed sum-

marily in the action, suit, case or proceeding in

which the same was given to ascertain the amount
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which such surety is bound to pay on account of

such breach, and render judgment therefor against

it, and award execution therefor.

WILLIAM S. MURRAY.
ANNA JANE MURRAY.
ELWOOD A. MURRAY.
MARGARET WANNEMACHER. [92]

EARL MINNICK,
Administrator of the Estate of Essie Minnick.

By WM. LUCKING,
Their Attorney-in-fact.

AMERICAN SECURITY COMPANY OF
NEW YORK.

K. F. WARRACK,
Resident Vice-president.

Attest: B. DUNCAN,
Resident Assistant Secretary.

Form of bond and sufficiency of surety approved.

Nov. 26, 1928.

FRANK H. KERRIGAN,
Judge. [93]

State of California.

City and County of San Francisco.

On this 23d day of November, in the year one

thousand nine hundred and twenty-eight, before me,

John McCallan, a notary public in and for said

City and County, State aforesaid, residing therein,

duly commissioned and sworn, personally appeared

K. F. Warrack and B. Ducray, known to me to be

the Resident Vice-President and Resident Assistant

Secretary respectively of the American Surety Com-

pany of New York, the corporation described in
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and that executed the within and foregoing in-

strument, and known me to me to be the persons

who executed the said instrument on behalf of the

said corporation, and they both duly acknowledged

to me that said corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at my office, in

the said City and County of San Francisco, the day

and year in this certificate first above written.

JOHN McCALLAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires 4-12-29.

[Endorsed] : Filed November 27th, 1928. [94]

[Title of Court and Cause.]

STIPULATION RE PREPARATION OF
TRANSCRIPT OF RECORD ON APPEAL.

The parties hereto stipulate that the Clerk of the

above-entitled court shall forthwith, as though pur-

suant to praecipes directed to him by the parties

and duly prepared, served and filed, prepare a

transcript of the record in the above-entitled cause

for use on the appeal of plaintiffs, William S.

Murray, Anna Jane Murray, Elwood A. Murray,

Margaret Wannemacher, Earl Minnick, Adminis-

trator of the Estate of Essie Minnick from the final

decree dismissing second amended bill of complaint

and action, and
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Said Clerk shall include in said transcript, at the

request of William S. Murray, Anna Jane Murray,

Elwood A. Murray, Margaret Wannemacher, Earl

Minnick, Administrator of the Estate of Essie Min-

niek, and as though pursuant to a praecipe for

transcript of record in that behalf duly prepared,

served and filed, full and true copies of the follow-

ing papers: [95]

1. This stipulation.

2. Plaintiffs' second amended bill of complaint,

filed herein on June 20, 1928, so marked and marked

Paper No. 23.

3. Amended motion to dismiss, filed by defend-

ants W. S. K. Brown, Walter H. Linforth and

Stuart Haldorn on August 14, 1928, so marked and

marked Paper No. 32.

4. Amended motion to dismiss, filed by defend-

ants Monidah Trust, a corporation, and Mary H.

Murray on August 14, 1928, so marked and marked

Paper No. 33.

5. Minute order entered January 30, 1928, grant-

ing motions to dismiss original bill of complaint.

6. Minute order entered May 15, 1928, granting

motions to dismiss first amended complaint.

7. Minute order entered September 25, 1928, dis-

missing the second amended bill of complaint.

8. Order permitting amendment to complaint

filed herein on February 7, 1928, so marked and

marked Paper No. 20.

9. Stipulation permitting filing of amended com-

plaint, filed herein on March 24, 1928, so marked

and marked Paper No. 23.
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10. Order allowing plaintiffs twenty (20) days

to amend complaint entered on May 16, 1928.

11. Exception to order granting defendants' mo-

tion to dismiss second amended bill of complaint,

filed herein on September 27, 1928, so marked and

marked Paper No. 37.

12. Final decree dismissing second amended bill

of complaint and action, filed herein on October 5,

1928, so marked and marked Paper No. 39.

13. Exception to final decree dismissing second

amended bill of complaint and action, filed herein on

October 5, 1928, so marked and marked Paper

No. 40.

14. Order authorizing amendment to exhibit at-

tached to plaintiffs' second amended complaint and

amendment so authorized [96] and filed Septem-

ber 27, 1928, so marked and marked Paper No. 36.

15. Supplemental stipulation as to facts and pro-

ceedings had and taken, filed herein on November

27th, 1928, so marked and marked Paper No. 45.

16. Assignment of errors, filed herein on Novem-

ber 26th, 1928, so marked and marked Paper No. 42.

17. Petition for appeal, filed herein on Novem-

ber 26th, 1928, so marked and marked Paper No. 41.

18. Order allowing appeal and fixing amount of

bond, filed herein on November 27th, 1928, so

marked and marked Paper No. 43.

19. Citation on appeal, filed herein on December

3d, 1928, so marked and marked Paper No. 46.

20. Bond on appeal.

The copies of the foregoing papers, designated as

above, shall be complete including filemarks, and
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acknowledgments of service as to service and re-

turns and affidavits of service.

Dated: November 30, 1928.

WILLIAM LUCKING,
GAVIN McNAB, SCHMULOWITZ, WY-

MAN, AIKINS & BRUNE,
By NAT SCHMULOWITZ,
GEORGE B. HARRIS,

Attorneys for Plaintiffs.

SULLIVAN & SULLIVAN,
THEO. J. ROCHE,

Attorne^^s for All of the Defendants, Excepting

James E. Murray.

[Endorsed] : Filed December 3d, 1928. [97]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

ninety-seven (97) pages, numbered from 1 to 97, in-

clusive, to be a full, true and correct copy of the

record and proceedings as enumerated in the stipu-

lation re preparation of transcript of record on ap-

peal, as the same remain on file and of record in the

above-entitled suit, in the office of the Clerk of said

court, and that the same constitutes the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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I further certify that the cost of the foregoing

transcript of record is $38.80 ; that the said amount

was paid by the plaintiffs and that the original cita-

tion issued in said suit is hereto annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 24th day of December, A. D. 1928.

[Seal] WALTER B. MALING,
Clerk United States District Court, Northern Dis-

trict of California. [98]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to Monidah

Trust, a Corporation, Mary H. Murray, James

E. Murray, W. S. K. Brown, Walter H. Lin-

forth and Stuart Haldorn, and All Other Per-

sons Similarly Situated, and to Sullivan &
Sullivan and Theo. J. Roche, Solicitors for All

of the Above-named Persons, Excepting James

E. Murray, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal,

of record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein William S.
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Murray, Anna Jane Murray, Elwood A. Murray,

Margaret Wannemacher, Earl Minnick, Adminis-

trator of the Eistate of Essie Minnick, are plaintiffs

and appellants and Monidah Trust, a corporation,

Mary H. Murray, James E. Murray, W. S. K.

Brown, Walter H. Linforth and Stuart Haldom
are defendants and appellees, to show cause, if any

there be, why the decree rendered against the said

appellants, as in tlie said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable FRANK H. KERRI-
GAN, United States District Judge for the North-

ern District of California, this 26th day of Novem-

ber, A. D. 1928.

FRANK H. KERRIGAN,
United States District Judge. [99]

Receipt of a copy of the within citation is ad-

mitted this 29th dav of November, 1928.

SULLIVAN & SULLIVAN and THEO
J. ROCHE,

Solicitors for All Defendants and Appellees Ex-

cepting James E. Murray.

[Endorsed] : Citation on Appeal. Filed Dec. 3,

1928.

[Endorsed] : No. 5666. United States Circuit

Court of Appeals for the Ninth Circuit. William

S. Murray, Anna Jane Murray, Margaret Wan-
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nemacher, Earl Mimiick, Administrator of ?the

Estate of Essie Minnick, Deceased, Appellants, vs.

Monidah Trust, a Corporation, Mary H. Murray,

James E. Murray, W. S. K. Brown, Walter H.

Linforth and Stuart Haldorn, and All Other Per-

sons Similarly Situated, Appellees. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the Northern District of California,

Southern Division.

Filed December 24, 1928.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




